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CHAPTER 180. INTRODUCTION TO INVESTIGATION AND
COMPLIANCE RELATED TASKS

SECTION 1. FAA COMPLIANCE PHILOSOPHY

1. GENERAL. This group of tasks addresses invesvoluntary compliance with the 14 CFR that has made
tigative techniques, acquisition of evidence, and anathis country’s aviation system as reliable and safe as it
ysis of Enforcement Investigation Reports as theys today.

relate both to the Aviation Safety Inspector (ASI) and

Federal Aviation Administration (FAA) revised philos-
ophy for achieving regulatory compliance. Specifi-
cally, this guidance applies to operations conducte
under Title 14 of the Code of Federal Regulation§
(14 CFR) parts 61, 91, 101, 103, 105, 125, 133, 137,  (2) Enforcement actions that airman have

and 141. For detailed guidance inspectors shall consygrceived as punitive have contributed to some under-
the most recent edition of FAA Order 2150.3, Compli-mjning of the willing cooperation between airmen and
ance and Enforcement Program, during conduct of angaa inspectors. The safety record as it stands was
tasks in chapters 181 through 184 following. achieved through partnershipbetween the FAA and
the aviation public. When mistrust intrudes, the part-
nership suffers, and that has serious implications for
(1) Compliancemeans conforming or adapting the essential, free exchange of aviation safety informa-
actions to a rule or to necessity. tion. The inspector’s “middle name” is Safety, but
when this mis-perceived mistrust prevents the

(2) Remedial TrainingdRT) is a form of FAA  inspector’s message from being heard, the FAA has to
administrative corrective action that uses education 3gclude alternative means of assuring voluntary

a tool to allow airmen who have committed an inadcompliance.

vertent violation to increase their knowledge and skills _ .
in areas related to the violation. B. Compliance StandardThe ultimate goal, of

course, igotal compliance The FAA and the public
(3) “Significantly unsafe”will be defined in  can accept nothing less. The inspector’s public respon-
detail in an upcoming change to Order 2150.3. Theibility is to assure compliance with the rules and to
definition will center on the difference between thepromote aviation safety. The airman’s responsibility is
potential and actual hazard created by an act of nofs comply and through compliance to participate in the
compliance. For example, an incident where an actugromotion of safety. These responsibilities do not
hazard was posed may require legal action, but an ingsreclude inspectors nor airmen from being reasonable.

dent where the hazard was only potential may be better o _ .
handled with administrative action. (1) Punitive enforcement action without

consideration of the circumstances surrounding an
B. Regulatory AuthorityRegulatory authority for incident cannot succeed in an environment that
investigation of the facts surrounding an act of nonencourages freedom of expression and guarantees an
compliance or a compliant is found in Title 49 of theairman’s access to the aviation system. Voluntary
United States Code (49 U.S.C.) and the Airline Deregeompliance must be fostered and encouraged by the
ulation Act of 1978. words, actions, and deeds of both airmen and inspec-
tors.

(1) Mandatory sanctions may have only limited
usefulness in achieving compliance. When people
erceive sanctions as punitive or unfair, sanctions lose
eir effectiveness.

A. Definitions

2. BACKGROUND. _ _
(2) Compliance can be obtained through a

A. Public Confidence in the FARublic confi- variety of means, such as initial training, continuing
dence in the FAA and its enforcement policy is essereducation of airmen, counselling, and legal enforce-
tial to aviation safety. Only in an environment of ment action. Training, education, and enforcement
mutual trust and respect will pilots continue theireach have a different role in achieving compliance.
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(a) Each airman must have a soundvertent penetration of a TCA by an airman turning to
establishment in compliance during his or her initialattempt to avoid the TCA and the airman who willfully
training. Here is where attitudes toward safety andlies through the TCA because he or she considers it an
good judgement are developed, hopefully byinfringement on personal rights.

instructors with positive attitudes themselves.
(2) Inspectors may use a more flexible

_ (b) Each airman must realize the importance, o544ch in the application of compliance procedures.
of continuing his or her aviation education aftery,q emphasis should be on the promotion of compli-

certification in order to maintain an acceptable level of ., through open communication and education
skill and to enhance knowledge of changing rules and

airspace configurations. (3) Inspectors are encouraged to use their
(c) Finally, when all else fails, legal Personal and professional discretion and judgement in

enforcement action can and must be used as a tool §6@ling with incidents of non-compliance. The

achieve compliance. Legal enforcement action calfiSPector, with his or her professional skills and expe-
range from civil penalties to suspension or revocatioRl€NCe, is in the best position to consider all facts,
of airman privileges. Within this range of enforcementircumstances, and mitigating factors. The inspector,

possibilities, the corrective action must be one that ifirthermore, is the best person to analyze this informa-
suitable and appropriate for the occurrence. tion and exercise professional judgement in recom-
mending an appropriate corrective action. A position

C. Mutual Goals.Airmen and inspectors have the of flexibility allows the inspector to recommend a
same goal: aafe,efficient airspace system. To achievecorrective action that fits the nature of the issue.
this goal, the airman uses such tools as aeronautical
skills and knowledge tempered with reasonable care ~ (4) FAA will design and implement new
and good judgement. The FAA has many tools for th&raining for inspectors that emphasizes better commu-
inspector to use as well: good communicationshications skills and interpersonal relations. Inspectors
training, education, counselling, aral a last resort, Will be encouraged to approach airmen as peers who
enforcement. In other words, the inspector mushave a mutual interest and concern.
always be firm but also always fair.

(5) The Sanction Guideline Table will be evalu-

3. CULTURAL CHANGES. To succeed in restoring ated and changed to reflect a policy of rehabilitation
the partnership between airmen and the FAA, botfather than punishment. The Sanction Guide Table is
must undergo some cultural and attitudinal change$lesigned to standardize the application of sanctions,
By a positive change where needed in the culture arRilt inspectors may deviate from the sanctions
attitude of inspectors, FAA will go a long way toward Provided when it is appropriate and when the inspector

a positive change in airmen. can justify it with mitigating or even aggravating
circumstances.
A. Recent Changes in FAA Enforcement Philoso-

phy. In response to concerns expressed by the aviation (6) FAA will establish procedures to remove
industry and from within FAA, the FAA Administrator information on violations from an airman’s enforce-
announced a series of philosophical and policynent record after an appropriate time interval has
changes for the FAA that have as their goal a culturglassed and it is certain rehabilitation has been
change in the way inspectors handle compliancsuccessful.

issues. Following are some of the changes most perti- .
nent to inspectors. (7) In the enforcement process, it is absolutely

essential that inspectors be open and honest with an

(1) The Administrator rescinded the mandatoryairman about what will or can happen procedurally in
60-day suspension for unauthorized TCA penetrationsin enforcement case.

However, this does not alter the FAA's position that

this type of occurrence is a potentially serious event. B. Rehabilitation.Rehabilitation implies a restora-
Rather, inspectors may now consider all facts anton or a return to a former state. Rather than being a
extenuating circumstances surrounding such an incsignificant new change, the use of rehabilitation is
dent and may recommend sanctions accordingly. Farctually a return to the way inspectors have dealt with
example, the inspector may now recognize theertain acts of non-compliance that the inspector deter-
different implications for safety between an inad-mined were not significantly unsafe.
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(1) When an airman commits an inadvertent acsame airman with remedial training could return to the
of non-compliance, it is part of the inspector’s role asystem with improved skills and knowledge amith
an aviation safety professional to seek ways to restoee positive attitude toward the assistance received
the airman to an appropriate level of competencdrom the FAA in encouraging that improvement.
Punitive action is a successful deterrent only in a
narrow scope of behavior. Often it does not succeed at B- Purpose.

all in cor_r(_ecti_ng t_)ehavior. _The most successful method (1) The FAA RT program is intended to:
of rehabilitation is education. Once a receptive person
fully understands what has happened, why it (a) Bring the incident to the attention of the
happened, andow to prevent a recurrenceyehabili-  airman involved in a positive manner so that the airman
tation is generally complete and compliance is usuallynderstands why an occurrence happened and why it is
assured. important that it does not recur.

(2) How does an inspector rehabilitate an (b) Encourage future compliance through

airman who is in non-compliance? By accumulatingmproved skills and competence.
and evaluatin@ll information about an incident and

using professional judgement in recommending CoUN; <qurce
selling or remedial training for the offender. Either one

or both of these options, accomplished appropriately, (2) In addition, the remedial training program
usually will restore the receptive airman to compli-serves the purpose of achieving future compliance of

ance. However, legal sanctions, accomplished whegertificated airmen without the unnecessary imposition
appropriate, also serve a rehabilitative function but naif certificate or civil penalty action.

when they are used as a threat to impose compliance.

(c) Document corrective action and provide
of information for agency use.

C. Eligibility. Deliberate, willful violations, which

(3) If the FAA can achieve compliance throughinyolve gross negligence, recklessness, recidivism, or

the use of training and educatiomacked up by  flagrant disregard of 14 CFR, shall continue to be
strong enforcement when necessaryhe public will  handled by the imposition of strong, legal enforcement
see the obvious result--a safer airspace system. actions. This is clearly an area where remedial training

_ is inappropriate and would be ineffective. The RT

4. AIRMAN REMEDIAL TRAINING.  Automatic  nrogram applies to inadvertent violations of 14 CFR,
certificate actions or civil penalties in some instancegnq the inspector determines the inadvertency on a
may not be the most effective way of achievingcase-py-case basis grounded in the inspector’s investi-
compliance and assuring safety. Airmen involved ifyation of the facts and circumstances of the incident.
certain types of non-compliance may respond better tphe airman’s past performance and attitude toward the

an educational experience rather than legal actiofcigent are also important factors used in determining
Compliance through education--remedial trainingyhether remedial training is appropriate.
(RT)--may also be a more equitable way for inspectors

to deal with airmen. (1) When assessing the airman’s eligibility for
L . . the RT program, the inspector must determine if future
_ A Definition. Until recently, remedial had a nega- .o mpjiance can, indeed, be assured solely through
tive connotation, based on an erroneous inference th?émedial training. For the inspector to consider the
those needing remedial assistance were not quite g4y eligible for remedial training, the act of non-

smart as the average person. Actually, the definition cgompliance must meet the following conditions:
remedial includes the correction of faulty habits and

the improvement of overall competence. The use of a (a) It cannot have been deliberate, e.g.,
remedial training program for airmen found in non-repeated buzzing of a house as opposed to an
compliance would serve to identify faulty skills andinadvertent deviation from minimum safe altitudes
correct them, then return to the airspace system drecause of unforecast weather.
airman with mcrea_sed competency. Contrast this V\{lth (b) The non-compliance cannot have been
mandatory sanctions: At the end of a suspensio .

: : [Ft)e cause of an accident.
period, the airman returned to the system unsure o
why he or she had been singled out for punishment (c) The non-compliance cannot have
and, more importantly, without the essential knowl-actually compromised safety, i.e., created an condition
edge of how to keep it from happening again. Thathat was significantly unsafe.
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(d) The non-compliance cannot haveairman’s participation in the program. The inspector
indicated a lack of qualification, which would requirethen initiates legal enforcement action. Adverse
re-examination, on the airman’s part. weather conditions, unavailability of equipment,

. airman illness, etc., are conditions for extending the

() The non_-compllance cannot have beer"training period; however, the inspector must consider

caused by gross negligence. Title 49 of the Code of Federal Regulations, part 821,

(f) The non-compliance cannot have been o]section 821.33, the NTSB's “stale Complaint" rule.

a criminal nature. (3) After the airman has completed the training

(2) The airman must have exhibited a construcProgram and provided evidence to that effect to the
tive attitude toward safety and his or her rehabilitatiof?PS. the APS then indicates to the investigating

and must be deemed not likely to commit acts of noninspector the successful completion of the training.
compliance in the future. Based on that information, the inspector issues a letter

of correction to conclude the case and closes out the
(3) Furthermore, the inspector will review the EIR.
airman’s enforcement history and evaluate whether _ o
that history supports or precludes participation in the (4) Once remedial training is begun, there must
RT program. Ideally, candidates should be first-timé’@ @ clear distinction between the investigating
“offenders;” however, previous enforcement historyinSpector and the APS. The APS must not be drawn

does not automatically exclude an airman from thdnto any aspect of the legal enforcement process,
program. including discussion with the airman of the merits of

the case.
(4) Finally, airmen who were exercising the _ o
privileges of their certificates for compensation or hire (5) For a detailed description of the RT
in air transportation when the violation occurred ardfogram and the role and responsibilities of the APS,
not eligible for remedial training. (Refer to FAA consult FAA Order 8740.1, Aylatlon Safety Program
Order 8400.10, Air Transportation OperationsManagers’ Handbook, appendix 7.

Inspector’s Handbook.) E. Remedial Training Source§or pilot airmen

D. Remedial Training Process and the Inspector’@cOmmended training sources are as follows:

Although the procedures section of chapter 182, (1) Title 14 CFR part 141 schools - preferred

Conduct an Investigation to Determine Compliancepecause of their higher training standards and FAA
will include specific procedures for the operationscertification.

inspector to follow when the RT program has been

selected as the compliance option, the following infor- (2) Other flight schools with adequate facilities.
mation will explain the role of the inspector in the . . , .
process (3) An appropriate Air Traffic Control facility,

e.g., Operation Rain check.

(1) The investigating inspector, or any other . . .
FAA personnel, does not conduct the training. Th(? ) A Ch|_ef Flight Instructor or a Chief Ground
structor at a flight school.

investigating inspector, based on the facts of the casg,

recommends that the airman may be eligible for reme- (5) A Designated Pilot Examiner.
dial training. The inspector makes this recommenda-
tion to the FSDQ'’s Accident Prevention Specialist (6) An appropriately rated flight instructor

(APS) (or other qualified person designated at thepecifically qualified to give the instruction indicated
discretion of the district office manager), who is therby the airman’s training program.

responsible for interviewing the airman and designing,
implementing, and monitoring a program specific to
the airman and the compliance issue.

(7) An Aviation Medical Examiner.

(8) An Accident Prevention Counsellor.

(2) The airman must complete any agreed-upon (9) Military resources, e.g., physiological
RT program within 120 days of the FAA's becomingtraining.

aware of the violation. Failure to complete the RT
within the time specified results in termination of the (10) Other training resources as required.
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5. INVESTIGATIVE TECHNIQUES. Order 2150.3, airman, if at all possible, rather than with a presump-
chapter 4, contains a detailed discussion of investigaion of punitive action.
tion, and those procedures shall be followed in addition

to procedures in chapters 181 through 184 following. q (2% In the mtere}sthof contlgyeld a_\/l_atlon safetyh
An overview of investigative techniques is included ina}? or the suc’ce_ss of the remedial training ?pﬁ)lroﬁc ’
the following paragraphs. the inspector’s investigation must reveal all the
evidence, including any mitigating circumstances. The
A. Purpose of Investigationg.he sole purpose of d_ellbe_rate omission of _mltlgatlng cw_qum_stances, espe-
. . oS . cially if they would justify the rehabilitative approach,
conducting an investigation of an act of non-compli- ; .
. . is,unprofessional and unacceptable. If the inspector
ance is to develop the facts and gather evidence and =~ L A .
: o . can find sufficient facts that indicate that remedial
circumstances of the incident in order to assure future_. .~ . . .
. A e training is appropriate and likely to be successful in
compliance and justify rehabilitation bobt to exact . . : . )
oo . returning the airman to compliance, the inspector’s
retribution. In other words, the inspector needs to, . . . - )
. . . schoice is quite clear--opt to rehabilitate, not to punish.
gather all the information necessary to effect a “fix,
not a punishment. The inspector, once he or she learns  (3) When seeking to rehabilitate an airman,
of a possible act of non-compliance, must approach thaspectors should accept information from any source.
investigation with rehabilitation foremost in mind. Through later analysis the inspector can develop infor-
mation which will support the inspector’'s recommen-
(1) An investigation of a specific incident seeksdation.
to discoverwhat exactly did occur based on concrete

facts and substantiated evidence--not innuendo or even | (4) 't:‘ de_:veloplnr? information from Wltnesshgs
an airman’s previous history if it is unrelated to the2nd from the airman, the inspector must exercise his or

current investigation. her _best_ mterpersona! and communication skllls_. Infor-
mation is freely provided when both communicators
(2) An investigation uncovershy something gstabll_sh a barrler-frge ex_change. Verbal communica-
. L . tion skills as well as listening skills are very important
occurred, the aggravating and mitigating cwcum—to assure that no essential item of information is over-
stances which led to what was, at the time, an irreverﬁsoke q

ible event. Through that discovery of circumstances

and eventual analysis of them, the inspector can help C. Active ListeningCommunication is a two-way
to assure that compliance is restored. process: speaking and listening. Much emphasis is
placed on acquiring good speaking skills, especially
(3) An investigation reveals the appropriatefor inspectors who have a great deal of public contact.
role of the FAA in the compliance process, and theDften, an emphasis on listening is left out, and
most positive role the FAA can play is that of a rehalistening is so crucial in assuring that the receiver of
bilitator. Of course, the investigation may reveal thathe communication gets the message accurately. Effec-
the appropriate role for the FAA is to enforce legaltive or active listening is not a pop psychologist’s trick
action. However, the approach to the investigatiomr a gimmick. It is a skill that comes from practice and
should be that the facts and evidence support eith&mom a genuine desire to know what the other person
conclusion--rehabilitation or enforcement sanction. means.

B. Role of the Inspectotn an investigation the (1) An inspector must ga@her |nformat|(_)n from
any sources, but the predominant source is people.

inspector is the primary fact- and evidence-gatherer aﬁ ‘ : :
e inspector conducts personal interviews as part of

well as the case’s analyst. The disposition of then investigation, and this is often a source of a great
compliance issue depends on the inspector’s judgg— g T ) ; 9
- . deal of valuable information. For the information
ment and aviation expertise. . , . X
obtained in the interview to be valuable and accurate,

the inspector must exercise effective listening skKills.

. (1) Because the mvestlgat_l_on_must SUpportThe first step toward effective listening is to stop
either a recommendation for rehabilitation or a recom;

. : A talking.
mendation for legal enforcement action, it is incum-
bent upon the inspector to gather all salient facts. (2) Witnesses, and especially the airman, may

However, the inspector should approach the factbe nervous and apprehensive when faced with an inter-

finding with an attitude aimed at rehabilitating theview with an FAA inspector. The inspector involved in
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this sort of personal contact represents the FAA in that cannot be corroborated or conflicting information
“frontline position,” and the inspector must accept andn the analysis section of the EIR.

understand an interviewee’s natural apprehension. The ) )
inspector should assunam attitude of quiet, active B. Interview TechniqueOne of the best ways to

listening and helpfulness The inspector’s demeanor OPtain evidence from witnesses and airmen is through
should be calm, restrained, and respectful. Thé one-on-oneénterview. The airman should be inter-
witnesses and the airman should respond to thi\gewed in private with just the investigating inspector

behavior by being calm and respectful themselves arff €S€nt unless the airman specifically requests
willing to provide all necessary information. someone, i.e., legal assistance, to be present also. The

inspector must honor this request and not attach any
(3) Most of all, the inspector must truly listen inferences of guilt to it. Witnesses should also be inter-
for what is actually said, not for what he or she want¥iewed individually. This means that the inspector is
to hear. more likely to obtain untainted information about what
that person saw or heard. If Witness B is allowed to

6. ACQUISITION OF EVIDENCE. During the hear the information provided by Witness A, Witness

course of an investigation, an inspector accumulatd®$ account may be prejudiced by what he or she”has
evidence from a variety of sources. As with fact-gathn€ard. Thatis, the evidence will not be as “pure” as
ering during investigation, the evidence accumulatet?Nen the interviews are conducted separately. When
must be able to support either rehabilitation or enforcdNt€rviewing anyone--a witness and especially the

ment action. For example, a pilot’s declaring an eme/@/fMan in non-compliance--it is important to remember

gency in an appropriate situation is evidence of th&hat the goal to is ot_)taln information through a free

pilot's good judgement and attitude. Such evidence i€Xchange and not to interrogate.

to be considered as appropriate justification for the
inspector to opt for rehabilitation rather than an
assumption that the pilot is guilty of deliberate non
compliance.

(1) An interview means a meeting where the
interviewer approaches the interviewee as a peer. The
interviewee is encouraged to cooperate and allowed to
relate observations or information without interruption

A. Types of EvidenceSome of the most essential or intimidation. An interview is usually conducted

information comes from FAA's various databases. Thiénformally, with a voluntary answering of questions.
is objective, untainted evidence that can be easily (2) |nterrogation means formal questioning
substantiated. Other very important evidence comegone by someone in a position of authority or power,
from witnesses and the airman; however, thisych as a lawyer-witness confrontation in a court
evidence, even that from witnesses, is subjective argtoceeding or a police officer questioning a suspect.
can only be substantiated when compared with othepterrogation presumes non-cooperation and an adver-
evidence that corroborates it. sarial relationship. The free giving of information is

_ _ sublimated by the aim of eliciting a confession. In this
_ (1) Witnesses and the airman should be&gjyation, questioning is likely to be devious, shrewd,
informed that the provision of evidence is not dong,. c|ever with the intention of tricking, trapping, or

under oath as in a court proceeding but that detailing5qonizing the interviewee to get information at any
the precise facts serves everybody’s best interests. 4ot The negative connotations are obvious.

(2) Written statements, signed by the provider, (3) INSPECTORS SHALL USE THENTER-
generally are more desirable than an inspector's note§e\ww RATHER THAN THE INTERROGATION
of a witness interview. Recordings, which can later bfECHNIQUE IN THE QUESTIONING OF

turned into certified transcripts, are also highly desiryy I TNESSES OR AIRMEN IN NON-COMPLI-
able but must be made with the interviewee’s permisaANCE.

sion.
(4) Generally, when people are offered the

(3) The inspector should also remember thabpportunity to act as witnesses and assist in aviation
witnesses may be acquaintances or friends of theafety by voluntarily giving a statement or account in
airman in non-compliance and that the evidence thegn atmosphere of mutual respect and courtesy, most
provide will show the airman in the best possible lightwillingly provide information. Information given
The approach to take is one of complete acceptane®luntarily by witnesses is generally untainted and
without any indication to the withess of skepticism.could aid in the justification for the recommendation
The inspector can always discuss irrelevant materiaf a remedial approach.
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Tips for Active Listening

1. Stop talking.

2. Empathize with the other person.

3. Ask questions.

4. Be patient.

5. Concentrate on what the person is saying.
6. Show the other person that you want to listen and that you are listening.
7. Put the talker at ease.

8. Be aware of your emotions and prejudices.
9. Control your anger.

10. Get rid of distractions.

11. Get the speaker’s main points.

12. React to ideas, not to the person.

13. Don't argue with the speaker mentally.

14. Listen for what is not said.

15. Listen to how something is said.

16. Don't antagonize the speaker.

17. Listen for the speaker’s personality.

18. Avoid classifying the speaker prematurely.
19. Avoid jumping to conclusions.

20. Stop talking.
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How to Destroy an Interview or Lose a Witness

WAIT. No need to contact the witness now; give thestand the question, so never rephrase it. Make the
witness time to forget. witness respond to what ever you ask.

ARGUE. Especially if the witness thinks he or she iSTALK. Especially if the witness doesn’t want to.

smart.
. ) DON'T REPLY. After all, YOU are the Investigator.
RUSH. Don't take the time to get acquainted; let the

witness know by your words and actions that you can®PON'T LISTEN. Never admit you didn’t understand

waste time talking to him or her. what the witness said; the withess might think you're
stupid.

OVERREACT. Be sure to convey your values and P

philosophy concerning the witness response. INTERVIEW IN A CROWD. Especially if the wit-

) ness is a hostile one; be sure everyone can hear.
PHONE. Just call and ask the witness to send a state- y

ment. BE UNINTERESTED. By all means, don’t show any

BERATE. Reprimand the witness; let the Witnesssymp"’lthy or empathy.

know how dumb he or she is. CALL THE WITNESS A LIAR. Any witness who
FRIGHTEN. Use words like "confession." "stoo| Says he or she doesn’t remember is bound to be a liar.

pigeon,” “thief,” etc.; be sure to emphasize that theeT THE WITNESS CONTROL. Let the witness
witness will have to go to court. pick the subjects and stray from the issues.

BLUFF. Tell the witness that he or she is obligated bysyo\w SUSPICION. Let the witness know that you
law to answer your questions; demand to see the Wifi’now he or she is guilty from the start.

ness’ records.

USE LEGALESE. Impress the witness with big,
legal-sounding words.

INTERROGATE. Really press the witness for facts.

WRITE QUICKLY. Be sure your clipboard and pen
are in hand as soon as the witness starts talking so you
can get every word.

ASK MULTIPLE QUESTIONS. "When did you do
BE FORMAL. Keep the witness at a distance; neveit and why?" That should confuse the witness.

befriend a witness - the witness may want to commu- ) )
nicate. BE DISORGANIZED. Don't organize your objec-

_ o _ tive beforehand; just ask questions at random; some-

get on with it.

) ) PROCRASTINATE. Put it off until tomorrow.
ACCUSE. Convince the witness that he or she hagyont get any priority on an interview; maybe it will

done something wrong or you wouldn't be there.

BE IMPOLITE. The bandit deserves it. WAIT. They'll forget, flee, lie, or die. They'll also get
BE RUDE. The witness’ thoughts and feelings mearcooled off, told off, paid off, or laid off or otherwise be
nothing. Anybody is stupid if he or she doesn’t undersubjected to social, political, or economic pressures.

go away.
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C. Evidence and Remedial Trainings mentioned adequate explanation why this is the appropriate
above concerning investigative techniques, inspectorourse.

must approach the acquisition of evidence with the . o _
thought of rehabilitation in mind. In this light, devel- (1) When describing mitigating circumstances,

opment of the Items of Proof in the Enforcememthe_ inspector_must thoroughly describe the extent to
Investigative Report will be different from what the which those circumstances suggest that the occurrence

inspector is accustomed to. Rather than listing Items §f&y not have been actually unsafe. In other words,

Proof that support a punitive sanction, when approhOW do those circumstances offer a “fix” for the situa-

priate, the inspector should design the items to justiffon?

the option of remedial training. (2) The same holds true for aggravating

circumstances. If an act of non-compliance is so delib-
7. EIR APPRAISAL. The inspector’s appraisal of erate, so willful, or created such a significantly unsafe
evidence gathered during an investigation of an act @ondition, the inspector may recommend a sanction
non-compliance is reflected in a section of thethat exceeds what is suggested in the table. The
Enforcement Investigative Report. Sections 2 througllescription of the aggravating circumstances must be
5 contain detailed discussions about the preparation gfifficient to support the sanction. In either case--
an EIR. The following are some important pointsdescribing mitigating or aggravating--the inspector
requiring emphasis. must be objective and never vindictive.

A. Section C, Items of Proo®rder 2150.3 C. Citing of 14 CFR § 91.13 {91.9}n the past
describes the physical format of the Items of Proof anthspectors have included 14 CFR § 91{93.9} in
shall be followed. Because of the misconception aboltAA Form 2150-5, section A, block 18 as a “catch-all”
mitigating circumstances, inspectors often omitteditation to preclude administrative action. The
material that should have been included in Items gpresumption has been that any act of non-compliance
Proof. is careless or reckless without any consideration of

mitigating circumstances.
(1) Items of Proof should support or refute the

existence of an act of non-compliance, not attempt to (1) Because of mitigating circumstances, it is
justify the sanction. possible for an inspector to determine that an airman

operated an aircraft in a careless manner which poten-

(2) Before writing down the Items of Proof, the tially endangered persons and property and also find
inspector should approach the process with th#hat a significantly unsafe condition did not exist. For

premise that rehabilitation is best mrily when it is €xample, a minor controlled airspace incursion would
appropriate. potentially endanger others, but because of the absence

of conflicting aircraft, an administrative action rather
(3) Even though remedial training may be thethan a legal action may be more appropriate When
recommended corrective action, the airman may ndfspectors cited 14 CFR § 91.181.9} they often
complete the remedial training or the inspector, aftefelied on the circumstances of the occurrence or their
further analysis, may decide to conclude the case wit@nalysis to support it. However, inspectors should state
legal action. The development of the Items of Proofin their analyses (section D of the EIR) the basis upon

then, must be able to support either outcome, as p@thich include 14 CFR sections are cited. Because of
paragraph 6C. the perceived sensitivity of 14 CFR § 91.{83.9},

inspectors must, when citing a violation of 14 CFR
B. Section D, Facts and Analysihis section §91.13{91.9}in conjunction with violations of other
should be used by the inspector to justify a correctiveections of 14 CFR, analyze a separate area of
action that goes outside the sanction guide table. Hefgection Dhow the allegations support the finding that
an inspector can justify why the inspector believes an airman acted in a careless or reckless manner.
sanction should be less than what is indicated in the : -

S : (a) The inspector must specifically show
table or greater than what is indicated. Again, th
. . . . ?]ow there was endangerment of persons and/or
inspector must approach this analysis armed with a ropert
possible information that can “prove the case.” If theD Y-
sanction the inspector recommends is outside the (b) The inspector must also shdvew the
guidelines of the sanction table, there must be aimspector determined that the careless or reckless
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operation created a condition that was significantly A. Predetermined Sanction€ases affected by

unsafe, i.e., did the condition pose an actual hazattiese programs which raise initial enforcement actions

rather than a potential one? to a predetermined sanction (e.g., 60-day certificate
suspension for beach buzzing in a certain area of

8. SPECIAL EMPHASIS PROGRAMS. It is the concern) will remain subject to later modification
policy of the FAA generally to avoid instituting based upon presentation of mitigating factors or other

mandatory sanction programs. However, at time§Xtenuating circumstances.
special situations arise which dictate the need for g (jge of Special Emphasis Prograngpecial

stt_apped up enforcgment.through increased sanctionséﬂ]phasis programs may be used when it has been
bring about compliance in certain areas where Normggtermined that the increased sanctions should bring
compliance programs, including remedial actions, arghot compliance, that the results are measurable, and
ineffective. Therefore, when necessary to reduce afat upon return to normal or non-critical status in the

elevated or critical incidence of non-compliance yrea of concern the programs will be discontinued.
special emphasis programs may be instituted on a

national or local geographical basis. They will be insti- C. Publicity. Before instituting a special emphasis
tuted nationally by a joint determination of Flight program, adequate publicity regarding the program
Standards Service and the Office of the Chief Counseahust be given through such means as letters to airmen,
Regionally, the determination shall be made jointly bypilot forums, news media, etc. Also, a tracking method
the Flight Standards division and Assistant Chiefnust be instituted to measure the ongoing results until
Counsel. termination of the program.
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SECTION 2. COMMON PROBLEMS WITH EIR PREPARATION

1. GENERAL. 3. MISCELLANEOUS INFORMATION.

A. Advisory Information.The material in sections 2~ A. Follow up letters need not be sent to AFS-5p0.
through 5 is informational and advisory only. Inspec-These are for your records to show that f_O”O\_NIJIO
tors shall refer to the most recent edition of FAAaction was accomplished on the comprehensive fix

S.
Order 2150.3, chapter 9, for specific procedures on b h ing inf L
filling out FAA Form 2150-5. B. Remember, when entering information in the

Enforcement Investigative Report Attachment that gny
B. Philosophy.Every inspector knows that a viola- "éférence to the certificate holder should be delefed.
tion is not really proven until or unless it is adjudi-ncluded in this would be a program name that wauld

cated. Therefore, unless the inspector is absoluteRe unique to the certificate holder or the name of an
certain that there is evidence to prove that a violatiof'spector assigned to the certificate holder.
exists, the inspector should not allege that it does. To

think or to report or to “play Monday morning quarter-4. THE PROBLEM. Regional review of enforce-
back” and say that someone is in violation of a 14 CFRient investigative reports (EIR) has revealed many
is as easy as writing one’s name. To know that a violaiscrepancies which could indicate a lack of inspector
tion exists the inspector must be able to write anderstanding of the 14 CFR and compliance program
Summary of Facts of what that person did or did noprocedures.

do based on the wording of the rule. The inspector

must also be sure that the inspector has the evidence tg.™ Transition. The _recent influx of Iarge_ T‘“mbers
prove it. of inspectors from industry and the military has

presented a FAA a unique problem in transition. A

person hired into the FAA from an industry position
2. VOLUNTARY ,SELF DIS_CLOSURE can go quickly from being responsible for compliance
PROGRAM. The preliminary analysis of the Volun- 4 peing the “enforcer.” Similarly, inspectors from
tary Disclosure Program as instituted in 1990, indimjjitary backgrounds find FAA' voluntary compliance
cates that some changes in how the information iggncept is quite different from the military method.
entered into the enforcement information subsyster8ometimes, this is a difficult transition to make, and

(EIS) needs to be clarified. Also, there is a newnany inspectors require a period of time to adjust to
requirement for adding a FIX CODE for the compretheir new enforcement roles.

hensive fixes that are incorporated. The information

that follows is the requested way to enter information B. Regulation Phraseology and Compliance
into EIS for Voluntary Disclosure cases: Procedures.Title 14 CFR, with their complex legal

phraseology, contributes to the difficulty the new
A. Block 18 Regulations Believed Violatdfimore inspector has with compliance job functions. Further-
than one regulation is cited, list them in order ofmhore, the numerous, complex procedural requirements

importance. The primary 14 CFR violated should pdor investigating and reporting violations may have
listed first. become stumbling blocks that hamper effective

processing of compliance cases.

B'.'.:'X Codes:The_ new F.IX CODES and their C. Common EIR ErrorsThe following are some
definitions are contained in figure 180-1. These COde(?ommon errors found in EIR’s.
should be entered in the first line of the "corrective
action plan" block of the Self Disclosure Enforcement (1) Inclusion of related case numbers when
Investigative Report (EIR) Attachment. Again, entercases were actually unrelated.

the fixes in order of importance with the primary fix ] )
being entered first. (2) Transmittal of related cases to the region

separately.

C. Program Tracking and Reporting Subsystem 3y gmjission of the full names of legal entities,
(PTRS): The changes that were incorporated in E'%ncluding d/b/a’s.

for Voluntary Disclosure have eliminated the need for
ACIEP to be entered in the National Use block of (4) Omission of Enforcement Information
PTRS. System (EIS) data on airmen or operators.
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(5) Citing regulations that are not enforceable. (24) Omission of considerations concerning the

- _ _ airman’s attitude, enforcement history, and economic
(6) Citing regulations that were not applicable gnq livelihood situations.

to the operation.

o _ (25) Not analyzing and evaluating conflicting
(7) Omission of applicable 14 CFR subsec-gyidence.

tions.
(26) Ignoring mitigating and aggravating
(8) Omission of cited regulations from the circumstances.
Summary of Facts or inclusion of regulations not cited
in the Summary of Facts. (27) Ignoring the airman’s statement of denial.

(9) Not including a separate page on each (28) Ignoring the “stale complaint rule” on
14 CFR violated in the Summary of Facts, wherfécommended suspension actions.

appropriate. (29) Taking unauthorized administrative

(10) Preparation of a Summary of Facts that is2ctions.

too lengthy or which strays from the facts. (30) Omission of material from the evidence

(11) Not constructing the Summary of Factsthat proves that the aircraft was operated or who was
around the wording of the regulation. pilot-in-command.

(12) Not supporting the Summary of Facts with . (31) Omission from the analysis of a conclu-
proving evidence. sion and a recommendation for action and sanction.

(13) Not identifying in the Summary of Facts (32) Errors in dates, times, places, names,
who, what, when, where, why, and how, as appro?Umbers, and signatures.

priate. D. Cause and EffectWhen supervisors, managers,

(14) Not arranging Items of Proof in a logical or regional personnel seek corre_ctions of EI_R’s, field
order. inspectors have become disappointed and discouraged
with the compliance program in general and with their
(15) Defacing of original Items of Proof and supervisors and regional personnel in particular.
photographs. However, when regional counsel is unable to take
action because of insufficient evidence, inadequate
(16) Omission of photographs when they arereporting of facts, or incomplete analysis, regional
needed as prime evidence. personnel share the inspector’s disappointment and
discouragement. Reactions have been indighant and

(17) Not including all evidence referenced in accusatory.

the file.
L _ (1) There is cause and effect for every problem.
, (18) Omission of a statement signed by therpe effects in this case have been cited above. Humans
inspector indicating that pertinent personal knowledggry to solve problems by attacking the effects of the
is omitted. problems without attention to the cause. The cause
here seems to be some inadequacies in understanding
and working with 14 CFR, and changing that situation
goes a long way toward mitigating the effects.

(19) Not including all pertinent facts, circum-
stances, and exhibits in section D.

(20) Not referencing supporting exhibit

numbers in the Facts and Analysis (2) We have continually fought the effects of

this problem by correcting errors as they occur. The
(21) Omission of facts in section D so that theobjective of this section is to get to the cause of the

case history is incomplete. problem and attempt to correct it. A better under-
standing of the regulations and procedures and of the

(22) Omission of an analysis of how safety wasinspector’s duties and responsibilities should help us

affected. improve on work that is already exceptional.
(23) Not considering the reliability of the (3) No one is perfect, and none of the laws
evidence. inspectors work with are perfect. It helps to think of
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ourselves as somewhat less than perfect, working with (4) If, during the performance of any of these
laws written by people as equally imperfect as we areduties, the inspector finds or becomes aware of any

] ] ) violation of 14 CFR, the inspector must investigate
E. The Solution.The primary thrust of the informa- 5., report according to Order 2150.3.

tion that follows is to provide a background on how to

analyze and work with 14 CFR and compliance proce- B. Discharging Compliance Responsibilities.
dures properly. It also provides a standardized formahspectors must remember some very important issues
for preparing EIR’s. The result should be highemwhen carrying out compliance responsibilities.

quality reports prepared in less time. Conscientious use _ o
of the information that follows should result in (1) Title 14 CFR are the minimum standards

successful processing of compliance cases. EadRr aviation safety. Inspectors can and should
inspector must keep in mind the following during€ncourage compliance Wlth the highest possible stan-
compliance investigations: dards; however, when it comes to enforcement, the

inspector can only require compliance with the regula-
(1) Conducting a thorough, timely, and intelli- tion, precisely as it is written.

gent investigation or search for the truth. ) ) o
(2) Regulations are sometimes permissive,

(2) Inclusion of a knowledgeable analysis of sometimes restrictive. Restrictive regulations are

the regulations believed to have been violated. enforceable; permissive regulations are not. If the
. . regulation does not specifically say a person cannot,
(3) Inclusion of a concise Summary of Facts Ofy,a, 3 person can. This is not to say that either the

each violation based on the wording of the rule. stringent or lenient understanding of 14 CFR should

(4) Thoughtfully gathering and producing a always be followed. Rather, the FAA's com_pliance
logical listing of Items of Proof. program shall not be used for a reprisal against those
in the public who are uncooperative so long as they are

(5) Provision of a complete, factual casein compliance. Neither is the FAA an instrument to
history, written in chronological order and based on alenforce the “pet peeves” of an individual inspector or
the facts and circumstances in the Items of Proof. office On the other hand, inspectstsall not:

(6) Preparation of an expert evaluation and (a) “Wink” at the enforcement of
analysis of the facts, circumstances, and back-grouriégulations they do not like or do not understand.
information, including the inspector’s opinions, to fill
gaps and help regional reviewers to understand WhWhich th
the appropriate actions and sanctions should be.

(b) “Shrug” at regulatory standards with
ey do not agree or at the failure of “good guys”
to comply.

5. EIR RESPONSIBILITIES. (c) Have “double standards” for those who

- are friendly or hostile to “The Cause”--aviation safety.
A. Inspector Responsibilities.

) ) (3) However, inspectorshall:
(1) Inspectors are responsible for having the

knowledge, skill, and ability to counsel and instruct the (a) Always be mindful of the difference in
general public, the aviation public, and the aviatior?€ing nosy and investigating, and use the latter to

industry on the accepted methods of compliance witgstablish guilt or innocence and to find both mitigating
14 CFR. and aggravating circumstances.

; b) Be obijective, i.e., report what he or she
(2) Inspectors are also responsible for,_ ( .
preventing violations of regulations wheneverinds, both bad and good--the good in those whom the

possible. One way to assure this is through the Certiﬂ_nspectorllﬂnds offensive and the bad in those the
cation process where an inspector assures that airmérr‘ﬁpec'[or IKes.

air agencies, and air operators are in full compliance (c) Leave the final sanction to those who

with 14 CFR before issuing any certificate, rating, ofmust decide it on a national or equalizing basis, but be

authorization. sure to give those individuals the basis for sound
(3) Inspectors also ensure that all applicabledeCISIorIS in the technical analysis.

persons comply with the regulations on a continuing (d) Include the inspector’s feelings,

basis through a thorough and systematic surveillanagpinions, and conjecture in the analysis, clearly

program. separating them from the facts.
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(e) Report what the inspector must instead (1) During the final district office review of the
of what the inspector wants; be detached and ndIR the manager should, as a “double check,” compare
emotionally involved. each 14 CFR cited with the actual regulation. This

. L assures the applicability of each and also that the
(f) Take a positive, objective approach, notg,jgence is available to support the case.
wasteful of diminishing resources, and always

considering safety; keep in mind that proper regulation (2) When the manager finds the file to be
and promotion of the aviation industry are the samecceptable but with something in it that may be ques-
thing. tionable or may need clarification, the manager should
consult with the appropriate unit supervisor. The
manager should note the consultation on a “buck slip”
' reminder memo and attach that to the file.

(g9) Try to avoid emotional reporting. The
inspector should always read what he or she wrote
aggravation after a “cooling off” period, and see if it
still reflects a true and accurate picture of the event. (3) The manager’s signature is the only one
Consultation with other inspectors and the supervisatequired on the report. The manager assumes full
can sometimes be very effective, provided theesponsibility for the report when signing it.
inspector is willing to take the advice given. If the
inspector is unwilling to accept that advice, his or her E. Flight Standards Division Responsibilitiehe

investigatory and reporting problems are likely toFllght Standards Division in each region is responsible
multiply. for reviewing all EIR’s to determine their adequacy

and completeness. The division may:

C. Unit Supervisor and Reviewing Principal ) )
Inspector ResponsibilitiesThe compliance program is ~ (1) Accept the case as is and forward it to the
one of FAA's most important programs and must bétegional Counsel.
kept in its proper perspective. Immediate supervisors
are responsible for assuring that their inspectors arBem
trained and given proper guidance in the investigation
and reporting of violations. They are also responsible (3) Return the file for further investigation or
for: rewrite or for downgrading to a “no action” or admin-

I . , istrative report.
(1) Assigning the best qualified, available

inspectors to investigate and report on violations. (4) Revise the report as necessary to provide
_ _ S ~ the adequacy and completeness needed, including the
(2) Tracking the investigation and reporting addition or deletion of regulations believed violated
process to assure timely progression. and the changing of the recommended action and sanc-
tion, before forwarding it to the regional counsel.

(2) Call the district office and ask for more
ation or evidence.

(3) Assisting inspectors during the investiga-
tion and reporting process by giving advice and F. Regional Counsel Responsibiliti€Ehe Regional
counsel and by acting as “the devil's advocate” to testounsel reviews the case for sufficiency of evidence
the case for quality assurance. and appropriateness of sanction. If they find insuffi-

o cient evidence or any other deficiencies in the report,

(4) Carefully and thoroughly reviewing each they are supposed to coordinate any corrective action

EIR to be sure it is prepared in accordance withhough the flight standards division. However,

national and regional guidelines. The review shallggional counsel may contact the reporting inspector to
include a reference to and an analysis of each 14 CRRscyss the case and ask for clarification, availability

cited in section B. This “look in the book” is abso- ¢ 54gditional evidence, etc.

lutely essential to assure that a violation has indeed

occurred and that there is evidence in the file to G. “Ownership” of the ReportPride of authorship

support all applicable elements of the rule. is natural, and all inspectors should take pride in the

work they do. However, this feeling has been known to

D. District Office Manager Responsibilities. pe so strong as to cause anger, frustration, and hard

District office managers have overall responsibility forfeelings between inspectors and supervisors, regional

effectiveness and propriety of the compliance programpecialists, and regional counsel when the inspector

in their districts. Among those responsibilities are thalisagrees with changes. It can be readily seen from the

guality and timeliness of each investigation and itgesponsibilities listed above that each party concerned

corresponding report. has his or her “day” with every report processed. Every
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EIR should be considered a “One-FAA” report that isquality report, everyone in the office should share in
produced through a cooperative, coordinatedm the pride of it.

effort. (3) When the flight standards branch reviews

. . the report and signs it, the report becomes a flight stan-

(1) The uqlt supervisor may request c_hanges Ofards division report.

make changes in a report to assure that it complies

with current guidelines. When it is accepted by the (4) When regional counsel prosecute the case,

supervisor, the report becomes the unit's report. it becomes a completed FAA report. Regional counsel

are the custodian of the report once they accept it. If

(2) The district office manager has every rightanyone requests any information contained in the

to request changes or make changes in a report. H&port after reglonal counsel accep_t |f[, he or she must

example, if the manager finds an inspector’s or §° through regional counsel to obtain it.

supervisor’s statement that could result in an embar- (5) Inspectors should never become so

rassment to the FAA, the manager may change @motionally attached to a report that they become

delete it. When the manager signs the report, iéxtremely upset with anyone else for trying to make it

becomes a product of the district office. When it is a better report or for closing it out with no action.
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FIGURE 180-1
VOLUNTARY DISCLOSURE FIX CODES

100---Program/Procedures
101--Technical: All technical programs/procedures that are either approved or accepted by the FAA.
102--Administrative: All company related manuals. (personnel policy, logistic support, ground fueling etc.)
103--Training: When a change to a required training program is made or a hew training program is initiated.
104--Automation (software): When enhancements are made to existing computer programs or the addition of a computer
program.

200--Equipment/Facilities

205--Automation (hardware): New computer system is added or existing equipment is repaired, or modified or the addition
of more equipment to existing system. (Ground Based)

206--Test Equipment: Addition and or repair of NDI, Avionics, Aircraft system test box, etc.
207--Training: Adding simulators, training aids, audio visual equipment, etc. Modification of training facilities.

208--Aircraft: Used when the addition of A/C spare parts is the fix or fleet campaign, E.O.'s, E.A.'s, A/C modificatjons, etc.
are used as part of a comprehensive fix.

209--Ground Equipment: Used for the addition or repair/modification of A/C stands, power units (electric, air, hydraulic)
tools.

210--Housing: Used when there is a change to the facilities that flight and/or maintenance operations occupy or use.

300--Personnel
311--Organization: Used for changes and additions to staffing, structure, responsibilities, and authorization.
312--Action: Used for individual disciplinary action and transfers initiated by the company to correct the problem.

313--Training: Used when training is the fix such as remedial or additional training in a system or procedure is required.
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FIGURE 180-2
SELF DISCLOSURE INSPECTOR/CLERICAL CHECKLIST

This checklist should remain with the Self Disclosure package until it is completed and should then be removed and
discarded by the reporting inspector.

____1. Upon verbal notification of self disclosure, complete the "FAA ACKNOWLEDGMENT OF RECEIPT OF
CERTIFICATE HOLDERS INITIAL NOTIFICATION OF SELF DISCLOSURE" form. Send original to the certificate
holder and keep one (1) copy for file.

NOTE: An extension to the 10 calendar day time limit referenced in item 1. above may be given if requested by the
certificate holder. However, in accordance with advisory circular 120-56 or 145.xx, a detailed description of the
comprehensive fix should be provided in writing to the principal inspector within 30 calendar days.

2. Determine, to the extent possible, that no FAA investigation is already underway.

Call AFS-540 for pseudo self disclosure (SD) number, phone 703-661-0333.

w

P

Log in Master SD log. For office (If kept).

Open appropriate administrative action PTRS entry in the computer.

o o

If the proposed fix is acceptable, send a Letter of Correction to the certificate holder.

NOTE: Letter of Correction is to be signed by the principal inspector. In his absence, his designee will sign.

use for close out of the 2150-5.

7. Complete 2150-5 in the computer and print out a copy for the file. The date of the Letter of Correction is the date «

8. Following issuance of the Letter of Correction, close the PTRS entry referenced in item 4. above. Closing date of tl

PTRS entry will be the date on the Letter of Correction.

9. Schedule the follow-up action required by guidance by opening a new PTRS record ID number with the appropriat
call-up dates. This can be done by entering the appropriate PTRS activity number in the "Triggers" section of the PTRS en

referenced above. This will open a new record and tie both together in the software.

10. Make two copies of the SD package. Two complete copies will be sent to the region who will forward the one
package to AFS-540. The original will be marked "CONFIDENTIAL NOT DISCLOSABLE" and will become the Office
Copy.

Each copy shall include:
- FAA form 2150-5

- Inspectors Summary of Facts (Section B)

- The "FAA Acknowledgment of Receipt of Certificate Holder's Initial Notification of Self Disclosure" form

Certificate holder's written report

Copy of Letter of Correction
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FIGURE 180-3
2150 SELF DISCLOSURE WORKSHEET

2/11/00

REPORT NUMBER RELATED NUMBER
SELF DISCLOSURE Y SD IDENTITY CODE >
6. CERTIFICATE TYPE >

EQUIPMENTTYPE> 9. MODEL AIRCRAFT
13. DATE OCCURRED / / 14. TIME

15. DATE KNOWN TO FAA [ |

18. REGULATIONS VIOLATED (primary first)

1. , 2. , 3 , 4
19. TYPE 20. SUB-TYPE
21. CATEGORY 23 ACCIDENT ASSOCIATED

DATE FAA ACCEPTED PLAN / / (DATE OF LETTER OF CORRECTION)
PROBLEM CODE______

FIX CODE 1. , 2. , 3. , 4.

(List primary first)

CORRECTIVE ACTION PLAN (1200 Characters maximum)

25. TYPE ACTION > 26. SANCTION >
27. DATE> /| (Date 2150 is printed)

180-18
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FIGURE 180-4
FAA ACKNOWLEDGMENT OF RECEIPT OF CERTIFICATE HOLDER'S INITIAL
NOTIFICATION OF SELF DISCLOSURE

l, of the Kansas City Flight Standards District Office hereby acknowledge receipt of tl

verbal report stating that a violation of Federal Aviation Regulations may have occurred on aircraft N
(involving)

The referenced finding was immediately disclosed to me on

(Date) at (Time local) by the

Following Company official:
NAME:

POSITION:

PHONE:

AT THAT TIME, THE ABOVE NAMED COMPANY OFFICIAL ADVISED ME OF THE IMMEDIATE STEPS TAKEN
TO CEASE THE CONDUCT THAT RESULTED IN THE APPARENT VIOLATION AND STATED THAT AN
INVESTIGATION IS UNDERWAY TO DETERMINE WHAT REMEDIAL ACTIONS MAY BE NECESSARY TO
PREVENT A RECURRENCE OF THE FINDING.

In accordance with Advisory Circular 120-56/145-XX, this acknowledgment will serve in lieu of a letter of investigation.
However, should we discover prior to receipt of your written report, that the apparent violation was already unde
investigation by the FAA, we will notify you and proceed with that investigation and this self disclosure will be denied. We
expect your complete written report of this incident including a detailed description of the proposed comprehensive f
outlining the planned corrective steps within 10 calendar days of this Initial Notification.

I have assigned the following inspector to assist in verifying the facts associated with the finding and in preparing tt
appropriate investigative package:

NAME:

FAA OFFICE:

PHONE:

PRINCIPAL INSPECTOR:
FAA OFFICE:

DATE:

SIGNATURE:
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SECTION 3. GENERAL INFORMATION AND BACKGROUND ON EVIDENCE

1. GENERAL. Evidence includes all the means by (1) Testimonial evidencé information
which any alleged fact, the truth of which is deterprovided by witness testimony while the witness is
mined by investigation, is established or disproved. Asnder oath.

it relates to FAA legal enforcement action, evidence is

the means by which inspectors prove or establish the (2) Documentary evidenoeonsists of written
facts set forth in legal notices, civil penalty letters, etc.information of any kind.

A. The Law of Evidencelhe law of evidence is (3) Real evidenceonsists of physical items or
quite complex, and regional counsel have the primangpjects which are presented for examination and
responsibility for determining acceptability of jhspection.
evidence. However, the inspector must have a general
understanding of the requirements imposed by the law B. Kinds of Evidence.
of evidence. All too often, evidence that was available
at the time of the initial investigation is not always (1) Direct evidencdends to establish one or
available several months later. Thus, a failure of thenore of the principal facts at issue without the need to
inspector to recognize a lack of acceptable evidence iefer to evidence of any other fact. It is generally
the report may well prove ruinous to the case. Theonsidered in terms of any eyewitness who has actual
following information should provide a basic under-knowledge of a fact at issue by means of the witness’
standing of the law of evidence. senses. For example, suppose a case in which the

i i landing gear of an aircraft collapsed during landing

. (1) The law of evidence is a body of rules ., ot and the inspector is attempting to determine if
which excludes from consideration (by a judge, juryye piot is at fault. The testimony of the co-pilot that
or hearing examiner) certain kinds of evidence. the pilot inadvertently raised the gear handle would be

(2) Evidence which is deemed to be directevidence.

misleading, unrelated, or unimportant is not considered 2 Ci ial evid : £ coll
when adjudging the case. In other words, certain types (2) Circumstantial evidenceonsists of collat-

of evidence have been determined to be untrustwortrf§/2! facts, that is, a fact other than the fact at issue. The
fact at issue may be inferred from the collateral fact

or so remote in likelihood as to be not admissible, i.e.; ) :
worthy of consideration. alon_e or with other collat_eral facts. To contm_ue the
landing gear example, evidence that the landing gear
B. Admissible Evidencdn general, evidence is system was in perfect operating condition just before
admissible only if it isall of the following: the incident or that nothing in the wreckage suggested
equipment failure would be circumstantial evidence of
(1) Relevanti.e., logically related to an issue in the pilot's culpability. The inspector can infer that a
the case. mechanical malfunction is not a possible cause of the
incident and, therefore, that the gear must have come

(2) Material, i.e., importantly related to an up because of action of the pilot,

issue in the case.

(a) Circumstantial evidence may be
extremely useful in explaining, corroborating, and
evaluating direct evidence. Indeed, inspectors use it all

C. Purpose of EvidencdcsAA must have accept- the time. When the inspector is faced with a conflict
able evidence in support of all alleged facts in order tbetween two witnesses and accepts one version of the
take legal enforcement action. incident rather than another, the inspector bases that

judgement on the surrounding circumstances. For
2. EVIDENCE. example, the inspector may conclude any of the

_ . following:
A. Forms of EvidenceEvidence may be properly

presented in any combination of the following forms. i. That a witness is not to be believed
The investigation report will, of course, only includebecause that witness described an aircraft performing a
the latter two forms maneuver which is physically impossible.

(3) Competentj.e., of a generally reliable
nature.
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ii. That the witness had no real opportu-is given as a statement made to the non-observer by
nity from the witness’ physical location to observe theghe observer, then the testimony will most likely be

facts the witness has related. considered hearsay.
. o iii. That real evidence indicates that the (2) As a genera| ru|e’ hearsay is not considered
witness Is In error. to be competent evidence and, therefore, is not admis-

(b) Inspectors must remember thatsible to prove a fact. The reason for this rule is that
whenever circumstantial evidence affects théhere _is no real_opportunity for the other side to cross-
investigation or evaluation of the direct evidence in £X@Mine the witness. Thus, the non observer would
case, the circumstantial evidence shall be included Ny be able to testify as to what the observer told the
the report. As a rule of thumb, the inspector shouldOn-observer. In such a case, the capacity and memory
consider whether any fair-minded person COU|00f the person who actuglly Qbserved the event cannot
disagree with the inspector’s interpretation of the factd€ t€sted by cross-examination.

If so, the inspector should look for any additional
evidence--perhaps circumstantial--which might
foreclose that possibility.

B. Exceptions to the Hearsay RulEhere are a
number of important exceptions where hearsay
evidence is admissible. These are situations where the

(c) The lack of eyewitnesses to a particularl@w considers that there is a special guarantee of trust-
violation should not necessarily eliminate theworthiness even though there would be a lack of
possibility of establishing the violation by acceptableopportunity to cross-examine. Principal among these
evidence. Many successful cases, particularly in thexceptions are the following:
area of violations of 14 CFR part 43, are based entirely . ) )
on circumstantial evidence. However, the inspector (1) One exception isvhen hearsay is consid-

must use a lot of imagination and hard work wher?red original evidence i.e., any statement made out
using inferences to establish a violation of the presence of the court or hearing which is offered

in evidence for some relevant purpose other than to
(3) There is no important difference betweenprovide the truth of its contents. For example, a
admissibility of these kinds of evidence. For the moswitness testifies that a mechanic told an owner of an
part, the same rules of exclusion apply to both. Thaircraft that the annual inspection was overdue. If
distinction between direct and circumstantial evidenceffered to prove that the inspection was overdue, then
is mentioned here primarily to alert the inspector to théhe testimony would be hearsay. However, if offered to
value of evidence other than that directly concernegirove merely that the statement was made to the
with the facts at issue. owner, then the testimony would be original evidence.

3. THE RULES OF EXCLUSION AND (2) Another exception is admissia’Where the
HEARSAY. The general rule is that in order for observer is the party in the case, of course, there is no

evidence to be admissible, it must be relevant, mat&é€ason to apply the rule of cross-examination, since

fial, and competent. Of the various exclusionary ruledN€ cannot claim the right to cross-examine oneself.

the one most frequently encountered, and most difiEor example, in an enforcement action against a pilot,

cult to understand, is the rule agairetarsay the pilot is usually both an observer and a party. If the
evidence ' pilot relates facts about the incident to a bystander, the

pilot cannot later complain that the bystander’s testi-

A. Hearsay.Hearsay evidence is defined as anymony is hearsay. Hence, the bystander will be allowed
statement made out of the presence of the court ¢o testify as to what the pilot said. Because of this rule,
hearing which is offered to prove the truth of itsit is important that the inspector determine if the
contents. For example, a witness testifies that hisuspected violator has made any statements to others
daughter saw an aircraft fly 50 feet over his house. Koncerning the event. Statements so made can be an
this testimony is offered to prove the truth of theimportant part of the report.
daughter’s statement (that the aircraft did fly that low

over the house), then the testimony is hearsay. _ (3) One more exception declaration against
interest. The right to cross-examine the actual

(1) Hearsay can be thought of in terms of theobserver may also be dispensed with when the
testimony of an observer to events versus the testbbserver is unavailable at the time of trial and where
mony of a non-observer. If a non-observer’s testimonyhe statement the actual observer made to the
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bystander is in some way detrimental to the actuand testify at a trial, the records themselves are not
observer’s own interest. Under these circumstanceadmissible unless they fall within an exception to the
the bystander can testify to the facts related by thieearsay rule. Fortunately, many of these documents do
observer. For example, two aircraft nearly collide andall within the exceptions to the hearsay rule discussed
enforcement action is taken against pilot A. If pilot Babove. For example, a written statement of an observer
had remarked to a bystander that pilot B had delibemay constitute a declaration against interest or an
ately left the assigned altitude to buzz pilot A, theadmission, in which case it would be admissible.
bystander could testify to this conversation in A's trial, _

IF pilot B were unavailable to testify. This exception to (3) There are two further exceptions to the
the hearsay rule derives from the notion that pilot B:Q1€2rsay rule that also allow written accounts of an
statement, being self-incriminating, is not likely to be 2PServer to be admissible.

fabrication. It, therefore, has a certain degree of reli- (a) One is an exception fdusiness entries.
ability. Even though the person who actually observed the
events recorded in documents of this kind is not present

. (4) The last gxce_pnon Bes GestaeThis p,rln- for cross-examination, the documents are admissible
ciple covers the situation where the observer’s stat%- virtue of the following statute:

ment to the bystander is a spontaneous decIaratiorY

made during the excitement of some dramatic event. “Any writing or record . . . made as a memo-
For example, a passenger emerges from airplane randum . . . of any act, transaction, occur-
wreckage and tells a bystander that a fire started in the rence, or event, shall be admissible . . . if
number two engine. The bystander can testify to this made in the regular course of business . .
statement at the hearing, on the theory that the (28 U.S.C. 1732)

passenger (observer) was swept up in a dramatic event i. Not every business record qualifies

and did not have time to fabricate the story. This indifor admission: only those made “in the regular course

cation of reliability, as in the declaration againstof pusiness,” i.e., only those which are usually and
interest, makes up to a degree for the lack of crosgystomarily kept.

examination of the observer. Inspectors should be on . ) o
the lookout for bystanders who may have overheard ii. The statute is apparently limited to

spontaneous statements made by people directﬂpcuments containing statements of fact as distin-
involved in an occurrence guished from documents containing opinions.

iii. Such a record must be authenticated,
. E}.e., shown to be an actual record of the business. This

written statements are made out of the presence of the . .

: . is"usually done by the testimony of the company offi-

court, it follows that they are hearsay if offered to . : .

: o cial who has general charge of making and keeping
prove the truth of their contents. Of course, it is impos-. i d he i , ¢ Y
sible to cross-examine a piece of paper. The appare“:'l{nI ar recoras. The mspectqr_s copy of a carriers
impact of this is quite significant ' fEcord with the inspector’s certification of the record as
P 9 9 ' a true copy attached is useful if no one disputes the
(1) The following documents are all hearsay: contents of the record. If a dispute arises, however, the

inspector’s testimony or the testimony of the company

C. Written Statements and Hears&ince most

(a) An official weather report. official who has custody of the records may be required
(b) Agency maintenance records_ to authenticate the document.
(c) Company records and logs. (b) The other exception isfficial records.
_ , Another section of 28 U.S.C. provides that -- “. . .

(d) Investigator’s reports. books or records . . . of any department or agency of the

. _ transaction, or occurrence as a memorandum of which
(f) Air traffic records. the same were made or kept.” (28 U.S.C. 1733)
(9) Flight Progress Strips i. Similar qualifications need to be
(h) flight plans. added here regarding records of “opinions.” For

example, the evaluative conclusions embodied in the
(2) While the person who actually made theinspector’s report would not be admissible under this
observation recorded in these documents could appestatute.
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ii. Official records must also be authenti- (1) In the case of a written statement by an
cated the same as business records. observer, the attorney can solve the hearsay problem
merely by calling the observer to testify as a witness at

(c) Government records are authenticated by hearing. This becomes more difficult as time goes
either of the following: on: It is harder to locate the observer and harder for the
observer to remember the event. However, in the case

i. An official publication of the docu- of 3 written statement by a non-observer, calling the

ment. non-observer as a witness would not suffice. A written
statement by a non observer is actually hearsay on

ii. A copy of record witnessed by itS hearsay and is particularly objectionable.
legal custodian and accompanied by a certificate from

an official having a seal of office to establish that the (2) The inspector should be able to recognize

witness is the legal custodian. For example, a copy of@js type of hearsay problem and obtain the missing
flight progress strip would be properly authenticatechyidence at the time of the initial investigation. The
when signed by the Tower Manager, the legal cusiqnspector should also put special emphasis on
dian, and accompanied by a certificate of the Adminispptaining those types of evidence that would generally

trator that the signer is the Tower Manager and is leg@e admissible. An example of this would be admis-
custodian of the document. sions of the pilot.

D. Admission of Hearsay Evidence under (3) The inspector should ensure that he or she
Exceptions.A hearsay account may be admissibleobtains a complete statement from a possible violator
under one of the exceptions indicated above and mayhenever this individual is willing to make a state-
be properly identified and authenticated and may stilnent.
be completely false. What has been established here is
that in holding it admissible, there is sufficient proba- (4) Finally, the admissibility and value of
bility of its accuracy so that the judge might receivehearsay evidence depends in large measure on the use
and consider it. The judge may, after comparing it witffor which it is offered at the trial. The same evidence
other evidence, conclude that it is, in fact, inaccuratanay be admissible if offered for one purpose and not
The hearsay rule merely prevents the judge fromadmissible for another. Since this cannot be finally
wasting time considering evidence whose reliability isdetermined until the trail, hearsay evidence should be
conjectural. included in the investigation file so it will be available

for evaluation and possible use by the regional

E. Cases Involving Certificate Actio®Regarding counsel. However, the inspector should be aware of its
cases involving certificate action, there is, as a pradimitations and should avoid submitting an investiga-
tical matter, an additional exception to the hearsation where the only evidence to establish a fact is
rule. In an NTSB hearing, hearsay evidence is considiearsay.
ered admissible with the condition that the weight to
be given such evidence rests within the judgement and G. Other Evidentiary Uses of Written Statements.
discretion of the hearing examiner. In practice, th&uite apart from the hearsay rule, a written account of
hearing examiners generally give only limited weightan observer may be useful and even admissible in the
to such evidence and in some instances have consifearing in other ways. Any written account of an
ered certain hearsay so worthless as to give it no reghservation which is offered to prove the facts
weight at all. As such, inspectors should not rely solelpbserved is hearsay. However, if a written account is
on hearsay to establish a particular fact. Howevegffered for another reason, it may be admissible even
hearsay is frequently useful to substantiate othetough it does not qualify under one of the exceptions
admissible evidence. to the hearsay rule.

F. Hearsay Rule and the Inspectdihe inspector is (1) The written statement an inspector takes
not expected and not really required to possess drom an observer cannot be used at the trial in place of
extensive or detailed knowledge of the hearsay rulehe observer since it is hearsay. However, if the
However, the inspector needs some general undesbserver does appear at the trial and changes the story
standing of it. As indicated above, there can be varyingn the witness stand, the written statement may be
degrees of hearsay. admitted to impeach the witness.
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(a) The statement does not come in as (1) The problem of authenticity is solved by
evidence of the facts related, since it is unknown whicproperly identifying the item. The inspector should
statement is true. It can, however, come in to cast doubbte any existing features or characteristics which
on the witness’ honesty. This is the basic reason whyould help in identification. For example, if a wrench
inspectors take written statements from eyewitnesselsas a gouge two inches from its tip or if there is a
It reduces the danger of surprises from unexpecteghrticular color to the item, the inspector should note
testimony at a hearing. It is reasonably sure that these special characteristics in detail so that the items
witness who has given a written statement will stayan be identified later. In addition the item may be
close to it in testimony. If the witness does not, thenarked in such a way so as not to deface or alter the
witness can be discredited. item, i.e., tagging it.

(b) For impeachment purposes the statement (2) Establishing that an item is unchanged can
need not necessarily have been signed. However, the¢ accomplished by taking steps to ensure that it
inspector should attempt to get it signed since thaemains in its original condition until the time of trail.
greatly simplifies proving its authenticity. If the Locking up the item and maintaining continuous,
witness refuses to sign it, the inspector should ask th&clusive possession of it is one method. Another is to
witness if it is a true statement and record thestablish a chain of custody in order to be able to
affirmative answer on the statement. The inspectogiccount for the item’s whereabouts at all times. Used
should then sign the statement and date it, e.g., “Thgparately or jointly these two methods should permit
account recorded above was reported to me by [namge attorney to establish that the item is authentic and
of witness], who read it and stated that it was a trugnchanged.
account but who declined to sign it. [Inspector’'s name,
signature, and district office and the date]” (3) Photographs are freely admissible where

relevant. They may be used to illustrate the testimony
(2) Another use of a written account, other tharof a witness or as evidence themselves. Photographs
to prove the truth of the facts stated, is in refreshingre particularly effective in certain instances, i.e., to
the recollection of a witness. The statement from aghow that a particular area is a congested residential
observer may be useful to the observer on the witneggea or to show the unsatisfactory condition of a large
stand to refresh memory of the event. item such as an aircraft wing.

(a) In some cases it may be admitted in (a) Before a photograph is admissible, it
place of the testimony if the witness is totally unable tenust be shown that the picture is a fair representation
recall the matter. The witness is, of course, stilbf what it purports to depict. This is done by the
available for cross-examination. testimony of someone who has seen the object which

_ _ _ ) was photographed and who can thus compare the
(b) This device is also available to photograph with it.

inspectors when they are witnesses. A careful

collection of the inspector’'s own memoranda, notes, (b) To guard against an argument as to the
and reports may be extremely useful in refreshinguthenticity of the photograph, the inspector should
recollection of past events, either in preparation foglways note on the back of the photograph the
trial or on the witness stand. photographer’s name and the time and place the picture

was taken. The inspector should also retain the
H. Use of Physical Evidenc&Vhen introducing pegative, if possible.

physical evidence (such as a piece of an aircraft), the

cross-examination problem is not a factor. Rather, the (c) Photographs should be taken as soon
two principal problems are showing that the item isafter the occurrence as is possible. A photograph of an
authentic (i.e., what it is purported to be) and showingarea or item loses some of its impact if taken five or six
that itscondition has not changedsince the date of months later. Seasonal changes or construction can
the incident. make an area look different.
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SECTION 4. PREPARATION OF FAA FORM 2150-5, ENFORCEMENT
INVESTIGATIVE REPORT

1. GENERAL. Section 1 included a discussion of themaintenance program approved under 14 CFR part 121
Summary of Facts and Items of Proof portions of FAAor 127 or 14 CFR § 135.411. Many inspectors have
Form 2150-5 and special considerations related tattempted to cite 14 CFR § 91.4{%1.165}, located
them. In keeping with the procedural format ofjust across the page from 14 CFR § 91.491.161},
Order 8700.1, the inspector should consider then 14 CFR part 121 or 135 operators when 14 CFR
following information as Background to the Proce-8 91.405{91.165}is not applicable to them.

dures found in Order 2150.3, chapter 9, for filling out _

FAA Form 2150-5. The information contained in this ~(b) Some sections of 14 CFR may appear to
section sets forth policies and guidelines which havB® applicable in the subpart applicability statement

been developed through experience over the years Y§1€n. in fact, there may be other parts which apply
improve the timeliness and quality of EIR’s. more directly and should be cited. The particular
regulation for the particular type of operation should be

2 DETERMINING THE REGULATION cited. For example, 14 CFR 88 91{%1.29},
BELIEVED VIOLATED. 121.153(a)(2), and 135.25(a)(2) all pertain to operation
of aircraft in an unairworthy condition. 14 CFR § 91.7
A. Knowledge and Ability Requiredo be certain {91.29}should be cited on a general aviation operation,
the correct regulation is cited and to assist in writing a4 CFR § 121.153 on an air carrier, and 14 CFR
concise and accurate Summary of Facts, the inves&135.25 on an air taxi operation. 14 CFR § 91.7
gating/reporting inspector must be knowledgeable of91.29} could be cited on a 14 CFR part 121 or 135

pertinent sections of Title 19 of the United States Codgperation, but there is no reason to do so since sections
(49 U.S.C.) and 14 CFR and must know how to readiith those parts address the situation.
and analyze those regulations properly.
. , . . C. Determining Enforceabilityinspectors must
_B' Analysis.The first sfcep n a'nalyzmg th"‘t regu- carefully analyze sections and subsections of 14 CFR
lations may have been violated is to determine which, yotermine their enforceability. About half of all

secltions of 4;’ U'S'i'_ andhwhichlpqrts of |14 gFP14 CFR is not enforceable because they either confer
apply. Generally speaking, the regulations violated arg, i ity or responsibility or are definitive or explana-

either applicable to airmen, aircraft, and/or operationsy, v, in nature. To be enforceable the rule must contain

(1) The inspector can find the pertinent sectiongnandatory or prohibitory language. (When used alone
in 49 U.S.C. applicable to compliance in Titles V andMay” is permissiveand is used to state authority or
VI. Although there are other sections which lend themPermission.)
selves to being cited as violations of 49 U.S.C., o , « , .
section 610 is the one most generally cited because it (1) The words “shall” and “must” appear in
covers most situations. If the violation is not coverednandatorylanguage.
in section 610, the inspector should refer to 49 U.S.C.,

Table of Contents and look for an appropriate section. (2) "No person may” and "a person may not

are examples girohibitory language.

(2) The inspector should refer to a listing of

49 U.S.C. to determine which sub chapters and parts of _(3) There are six general types of regulations.
the 14 CFR apply. Prohibitive and mandatory, as mentioned above, are

easily discernible. However, the others require a little
(3) The inspector needs to determine first themore in depth analysis. Look out for the following
general applicability of the subpart of 14 CFR. To citeypes and their associated phrases.
a particular section of a 14 CFR without checking the _ _ N
applicability of the subpart under which it is located is (a) Regulations may contaiconditionally

likely to result in wasted time and effort. prohibitive language, such as “no person may except’

or “no person may unless.”
(a) For example, 14 CFR § 91.401(b)

{91.167 states that certain other sections of this (b) Regulations may contaiconditionally
subpart do not apply to an aircraft maintained irmandatoryphraseology, such as “each person shall
accordance with a continuous airworthinessxcept” or “however.”
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(c) Regulations that confeauthority or (b) Operate - What, where, when, and how
responsibility,such as “the aircraft owner is did the person operate.
responsible,” cannot be violated no matter how much (c) Aircraft - Whatmake, model, and N-

the inspector might think it is. Aumber was the aircraft?

(d) Regulations thatiefine or explainsuch (d) Careless or reckless manner - Which

as t.h's [?’art prescribes” or “each of the fOIIOWwas it?Whatwas it?Howwas it careless or reckless?
requires,” appear to be compulsory but are not

mandatory or prohibitive. (e) Endanger - Whatas the endangerment?
How did it endangerVhy is it considered

D. Reading and Analyzing the Regulatidnspec- endangermentWhowas endangered? Was it actual,
tors must be able to take a regulation apart and analygetential, or inherent?

it in relation to the alleged violation to determine for i 5
certain that it has been violated. The inspector needs to (f) Life or property - WhosandWhat-
answer some important questions before citing a (g) Another - Whdesides the pilot?

particular section or subsection.
F. Enforcement of Other Referenced Documents.

(1) Towhomdoes the regulation apply? Occasionally, because of the scope and detail involved,
. - o other documents besides regulations are incorporated
(2) Whatdoes it say in its entirety? (In other j, referance. The legal effect is to require compliance

words, inspectors must not read sentences or phrasgsy, 1ose documents: however, the 14 CER have been
out of context.) violated--not the reference. For example:

(3) Wheremust it be complied with? (1) Title 14 CFR § 43.15(c) requires the use of
a checklist while performing inspections. It states that

. : -
(4) Whemmust it be accomplished the checklist must include the scope and detail of the

(5) Howdoes it app|y in this occurrence? items contained in 14 CFR part 43, appendix D, and
14 CFR § 43.15(b). Although appendix D must be
(6) Are there any special conditions? complied with, 14 CFR § 43.15(c) is the regulation

cited if it has not been complied with. If the aircraft
being inspected is a rotor craft, the checklist must also
contain the items in 14 CFR 8 43.15(b), which is a
supporting regulation and not the one violated.

(7) Are thereexceptions or exclusiofis
(8) Does this regulationlearly apply?

(9) Are there anyother regulationsneeded for

support? (2) Other regulations require the use of

manuals, advisory circulars, service bulletins, specifi-

E. Elements of Regulations Which Must be Provencations, airworthiness directives, etc. Although a
person may be required to use these documents, it is

(1) All regulations have specific elements orthe regulation which requires their use that must be

component words that convey important informationcited for a violation and not the referenced documents.

These elements must be proven in order to show non- ) ]
compliance. (38) The referenced documents in this type of

situation become primary Items of Proof that must be
(2) Inspectors must identify the elements andeferenced in the Summary of Facts and elaborated on
answer thavhat, where, when, why, how, and who in the Facts and Analysis.

tions bef ing with certainty that there i . . .
questions betore saying with certainty that there IS &~ " riye 49 U.S.C.. Section 603itle 49 U.S.C..

violation. Using 14 CFR § 91.1891.9} for an ; . . . .
example, this is%ow the rulg is bro%en d};an into itSection 609 is actually impossible to violate, but on the

elements. Title 14 CFR § 91.181.9} states that *No asis of section 609, the FAA can reinspect or reex-

person may operate an aircraft in a careless or reckle34N€ and, when necessary, amend, suspend, or revoke

manner so as to endanger the life or property of certificate. If, upon request for a reinspection or

reexamination, a person refuses to allow it or if the

another.” )
person fails the retest, an EIR must be prepared.
(a) Person - Whavas pilot-in-command or sections B, C, and D need not be completed, but the
the person responsible? need or justification for the reexamination must be
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documented. This may be an accident report, incidemhents: Scheduled operations,” applies to both the
report, complaints from industry, and/or a statement bgertificate holder and the flight crewmembers. There-
the inspector of the inspector’'s own personal knowlfore, both would be in violation of the same rule at the
edge of the person’s suspected or known incompe&ame time.

tency. The inspector must also document the

reluctance or refusal to submit, as well as the request (2) When one incident involves more than
for reexamination sent to the individual one person or involves a carrier and an employee, the

inspector prepares a master file and one or more
H. Intent of the RegulationThe preamble of the companion files. Items of Proof common to all related
regulation may be of some help in determining thdiles need to be included only in the original copy of
intent of the rule, but enforcement action can only béhe master file. The Items of Proof index for the
taken on what the rule actually says. It may be helpfulompanion files needs to list only the items unique to
to include a copy of the pertinent preamble in thehat file, i.e., enforcement history, airman history, and
Items of Proof and discuss the intent of the rule in thehould include a statement that the other documents are
Facts and Analysis in Section D. in the original copy of the master file.

I. Intent of the Alleged Violatodt is very difficult, (b) All related violations shall be forwarded
if not impossible, to prove intent. The inspector cannofo the region at the same time under the same cover so
normally file a violation on intent, only on the actualthat they can be reviewed and evaluated
occurrence of a violation. The only exception to this isimultaneously. Operations files shall be addressed to
when the word “intent” is contained in the wording ofthe operations branch in the regional flight standards
an enforceable rule. The inspector may, however, baskvision.
a recommendation for specific action and sanction on
intent and may ask Regional Counsel to prepare (2) Order 2150.3 contains a sample copy of
injunctions on evidence of intent to prevent violations.FAA Form 2150-5, section A. The following are

) supplemental instructions to the instructions found in
J. Preponderance of Evidenc&he FAA must (4er2150.3 chapter 9.

have more evidence that a violation did occur than it
has that it did not occur before processing a case. One (@) Name.Inspectors should always use the

witness statement, even of an inspector or policemafy|l personal or corporate name of the alleged violator.
does not outweigh an alleged violator’s statement thaersons must be indicated by their last names first
he or she was not in violation. Unless the inspector h3s|lowed by the first and middle names. Nicknames,
other proving or circumstantial evidence to back up th@iminutives, or initials are inappropriate. If the alleged
word of the inspector, the inspector may as well closgjolator is a certificate holder, the name given should
it out with “no action” because of insufficient pe the name that appears on the certificate. The name

evidence. of a legal entity should be given in full, including any
d/b/a’s. When applicable, the inspector should include
3. SECTION A. the operator’s four-letter designator.

A. Use of Section ASection A is the only part of

tr}ethEIR that ;nustt be used th_th evTehry r_ep?rg reg?rd!e§8rs should use the current address with zip code and
of the type of action or sanction. This includes c OSInqelephone number with area code of the violator. If the

thet_caseswtl)th nf aCt'ETSat all Thf EPforcetm(—;nt Ilgfobrfnspector knows that a person cannot be reached at a
mation Subsystem (EIS) computer format shou ermanent address and telephone number, the

used in lieu of FAA Form 2150'5.’ but since theinspector should include a current temporary address
computer format contains the same information as thgnd telephone number where the person can be
form, the following information still applies. reached. The inspector should then explain this in

B. Contents of Section A. section D.

(b) Address and telephone numbberspec-

(1) The inspector enters a Related Report (c) Date of Birth. Since FAA Form 2150-5
Number only when there is another violation byis designed to be used for computer input in EIS, the
another person and that violation was part of the sammspector must give the date of birth by year, month,
occurrence. For example, a violation of 14 CFRand day: 65-07-31. If the date of birth is not appli-
§ 135.265(a), “Flight time limitations and rest require-cable, the inspector should leave this area blank.
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(d) Sex.The inspector must enter the letterdates in this manner: 87-05-18 through 87-06-21. Even
M or F, as appropriate. Inspectors cannot use chetkough this conflicts with Order 2130.5, this is the
marks since an M or an F must be entered into theorrect way the dates must be entered in EIS.

computer. ) ) )
i. If the violation occurred on a number

(e) FAA Certificate NumbeWhen appro- of different dates over a period of time, the inspector
priate, the inspector shall enter the number of thehould enter the date of the first occurrence, then
certificate that was actually involved in the violation orinclude all the succeeding dates in sections B and D of
any other certificate number the alleged violator holdshe report.
If the violator is not a certificate holder, the inspector

leaves this box blank. ii. Sometimes investigation of an acci-

dent or incident reveals that a violation occurred before
(f) FAA Certificate TypeThe inspector the date of the accident or incident. The inspector must

enters the type of certificate associated with the certifienter the date of the violation, not the date it became
cate number entered in the previous box. If there is nghown to the FAA. For example, if a person makes an

certificate, this is left blank. Inspectors do not entefmproper record entry or fails to make a required entry,
medical certificate numbers in this box. the date that the entry was supposed to have been made

is the date of the violation, not the date when the
(9) Aviation Employerlf the alleged viola- inspector found the violation.
tion is related to employment, the inspector enters the _
employer’s name. However, the employment must iii. After completion of the report, the
involve a segment of aviation or aviation-relatednspector should check to be sure all dates and times
activity for the employer to be considered an aviatiofforrelate through the report.
employer. In cases involving passenger violations, the

inspector enters the name of the associated carrier. (m) Time. The inspector should enter the

local time, in 24-hour time reference, at which the

component, or appliance is involved in or related to the .
alleged violation. Almost all operations violations (n) Date Known to_ FAA.The mspector
involve an aircraft, but if an aircraft, component orShOUId gnter t_he Qate _the_ V'OI"’?“O” was first known to
appliance is not involved, inspectors leave boxes gn FAA investigating district office.

through 12 blank. If more than one aircraft, compo- (0) Region of DiscovenyThe inspector

nent, or appliance is involved, inspectors must attaclinters the two-letter identifier of the Region where the
additional copies of items 8 through 12 for each. district office discovered the violation. This may not
(i) Model. The inspector enters the model be the region of occurrence since the violation may

of aircraft as shown on the EIS computer printout oﬂifve occurred in one region but was discovered in a
SDR Master Report Reference Microfiche. ifterent region.

() Identification Number.For an aircraft (p) Location. The inspector enters the
the inspector enters the registration number (Nf@me of the gquraph|c location where the violation
number). For a component or appliance, the inspect@cCcured. The inspector may use the name of an
enters its serial number Owner. The inspector entefdrPOrt, & town, or a city, or the inspector may describe

the name of the current registered owner of an aircraff'€ location relative to a specific airport, town, or city.
or the owner of the component part. When the violation occurred on an airport, the

inspector must also include the airport identifier.
(k) Address.The inspector enters the

current mailing address of the owner. (0) Regulation Believed Violated.o ~ be
sure that the regulations believed violated are cited

() Date Occurred.The inspector enters the correctly, the inspector needs to analyze all pertinent
date on which the alleged violation occurred, again b§4 CFR parts, subparts, sections, and subsections.
year, month, and day. The inspector should enter nosection 2, paragraph 2 contains a detailed discussion
consecutive, multiple dates in the same manner af how to read and analyze 14 CFR to determine what
single dates. The inspector enters consecutive, multiptegulations have been violated. Some of the main

180-30 Vol. 2



2/11/00 8700.1 CHG 19

points to consider in citing regulations believedsignificant unsafe condition existed, there was no lack
violated are as follows: of competency or qualification involved, the violation
was not deliberate, and the alleged violator has a
constructive attitude toward compliance and has not
Been involved in previous similar violations.

i. The inspector must be specific and
identify the 14 CFR by section and subsection, e.g
14 CFR § 91.409(a)(Xp1.169}

ii. The inspector must cite all the 14 CFR
included in the Summary of Facts.

iii. The inspector must remember that
there is a statute of limitations for certificate suspen-
sions. If it has been more than six months since the date

iii. The inspector can cite only regula- of occurrence or if it is likely to be that long when
tions containing mandatory or prohibitory language. regional counsel issues a certificate action, the
inspector should recommend either a revocation or a
civil penalty, as appropriate. The statute of limitations

r civil penalties is five years from the date of occur-
nce. The inspector should discuss any exceptions to

iv. The inspector must cite pertinent
portions of 49 U.S.C. when appropriate. Some sectio
of the Act are more pertinent and understandable th
the corresponding 14 CFR. For example . . . :
section 610(a)(2) of 49 U.S.C. lends itself much mor%ﬂg fsillg-month rule with the region before forwarding
readily to a good Summary of Facts statement on '
persons who violate 14 CFR § 43.3(a). iv. Cases closed with “no action” must be

The inspector must be certain to C.tebased on a finding of NO violation or for insufficient
V- InSp f mus ' " avidence only.

only those sections of 14 CFR that are applicable to the
particular operation or occurrence. For example, there (v) Recommended Sanctiofihe inspector
are different rules applicable to the operation of arnters whatever sanction is appropriate for the type of
unairworthy aircraft depending on the type of operaaction taken, i.e.,

tion, e.g., 14 CFR § 91{P1.29}, 121.153, or 135.25. ) . .
i. A warning letter or letter of correction

vi. The inspector may include a clear, for administrative actions.
concise statement of no more than 150 characters after .
a single citation if the inspector believes clarification is . . - The dollar amount for recommended
necessary. civil penalties.
(f) Blocks 19 - 22.For each block the suspensionm' The recommended duration of a
inspector enters the appropriate two-digit code from

Order 2150.3, appendix B. If a suitable code is not iv. This section may be left blank for any
listed in that appendix, the inspector should enter 99. other type of sanction.
(s) Accident Associatedf an accident was (w) Thereporting inspector’s namshould

not associated with the violation, the inspector enter@¢ typed in the space provided on the form, but the
code 00. If an accident was associated, the code is d@iSPector’s signature is not required.

02. The NTSB definition of accident shall be used inegjon and field office identifiefour digits) and the
determining if an occurrence is an accident. office manager’s name.

(t) Security Program.Operations inspec- (y) Thedistrict office managemust indicate
tors leave this blank since it is for security violationsthe date he or she signed the report.
only.
_ o _ 4. SECTION B - SUMMARY OF FACTS. The
(u) Type Action.This is where the INSpector g, \mary of Facts is the nucleus of the entire investi-

ent_ers the _recor_nmended action to be taken. T tion and report. The whole case centers around this
actions are listed in Order 2150.3, paragraph 903b(255tion of the report. Ironically, the Summary of Facts

i. In airman medical cases, the inspectoris also the crux of the EIR problem.

does not have to fill out items 25 through 28. A. Importance of a Good Summary of Fadls.

ii. If the inspector recommends Adminis- good Summary of Facts is of utmost importance to
trative Action, the inspector must make sure that ninvestigation and report of good quality. In the
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Summary of Facts, the FAA charges the person with a “A  Hewlett-Packard generator had
violation, using the precise facts we must prove or exceeded . .."

disprove to determine whether we have a violation or
not. A report can be processed with a poor Summary
of Facts, provided the evidence is “good,” but seldom  “Aircraft owner complained of poor . .
is the evidence good when based on a poor Summary

of Facts. When there is a good Summary of Facts, the _

evidence is usually adequate, the Facts and Analysis (c) If the inspector has not proved beyond

section is complete, and the case can be readicpfqb_t’ at least to him or herself, that this person is
processed. efinitely in violation of 14 CFR before writing the

statement, it is extremely doubtful that the inspector
B. Problems with the Summary of Facts. can prove it to anyone else. The inspector must be
positive and specific in the factual statement. Better

(1) Summaries of Fact have been too lengthysiill, the inspector should get right to the point, i.e. --
Some inspectors have the idea that every fact that is

gathered in the investigation must be reported under
this item. In most cases, the entire Summary of Facts e “Mr. Davis approved for return to
can be written in one sentence or in no more than one service. . .”

short paragraph.

» “Aircraft records show . . .”

e “Mr. Jones operated . . . ”

e “Mr. Smith performed . ..”

(2) Summaries of Facts have been too short. « “Mr. Smith violated 14 CFR § 91.13
Apparently, some inspectors at times get fixed on only when he operated Cessna 152,
one or two elements of the rule and simply ignore the N55468. . "

rest.
. . (2) During the course of an investigation, if an

~ (3) Some inspectors try to mix two Or MOre jhshactor keeps in mind an anticipation of what the
sections or s_ubs_ectlons of 14 CFR into a smgle_stat%-ummary of Facts will have to say, the investigative
ment, resulting in @ Summary of Facts that fails tQyirections will likely take new dimensions and direc-
cover all elements of any of them. tions in efforts that produce better related findings.
Also, “blind alleys” and other nonproductive efforts
can be avoided, giving better time/result factors.

(1) Keep it brief. The Summary of Facts Finally, this same process will develop an inspector’s
should be complete but brief. The inspector shouldnsight relating to “when to close” by making clear the
simply state what the person did or did not do that Wagoint of diminishing or negative returns of investiga-
in violation of the regulations. The inspector shouldlVe reports.
save the details, even though they may be facts, for the
Facts and Analysis in section D.

C. Suggestions for Improvement.

(3) A close review of 14 CFR section believed
violated AT THE TIMEthe inspector composes the
(a) Some reports lead off with, “This report Summary of Facts is a good key both to revealing the
indicates a violation of the following Title 14 of the nature of the act and thereby the evidence necessary to
Code of Federal Regulations.” This is redundant sincgupport it. If the inspector is watchful in this respect,
there is a space provided to indicate the violatethe inspector may find that the infraction is more
regulations. This type of lead statement infers and ofteintense than realized or that there was no violation at
continues in the vein of “what was violated” instead ofall of the particular section involved.
“what a person did or did not do that was contrary to

the regulation.” (4) A wise inspector will continually monitor

notices and orders issued by regional counsel and
(b) The Summary of Facts is supposed to bdased on FSDO reports. This is personalized training
a statement of the facts, not an apologetic, hedginig that it is related to a report familiar to each inspector
opinion. Common lead-off statements that contribute tavho prepared or worked on it. These legal documents
this are: are usually in two sections: the “factual allegation” and
the “violation alleged.” Where legal writes “you,” read
the person’s name instead. From what follows, the
 “It has been reported to this office . . .” inspector may learn a great deal about writing Summa-

* “ltis alleged that . . ."
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ries of Fact. They often reveal a simple way to make 24 CFR § 43.15(a) of the 14 CFR on May 15, 1990
difficult statement. when he performed an annual inspection on
Cessna 310, N900OC, and approved it for return to

(a) Regional counsel civil penalty letters sepyice without determining whether the aircraft met
and orders of suspension or revocation to the violatgy) applicable airworthiness requirements.

contain statements of violation similar to thefoIIowing:AirworthineSS Directive 69-14-1 was not complied

« “You violated 14 CFR § 43.13(a) in With. Exhibits 4 and 5)
that you, in the performance of mainte-
nance, failed to use methods, tech- (7) An acceptable, alternate method of

niques, and practices acceptable to th&onstructing a good Summary of Facts is to begin with
Admini’strator" a lead-in paragraph that briefly describes the occur-

rence. This method works very well when there are a
* “You violated 14 CFR § 43.15(a) in number of violations of different 14 CFR sections and
that you performed inspections on subsections. However, the use of this method could
aircraft without determining whether lead to a lengthy Summary of Facts, such as has been
the aircraft met all applicable airwor- condemned above, if the inspector is not careful. If the
thiness requirements.” inspector stays with a short lead-in paragraph stating
the essential facts, this method is as good as the other.
(b) Using the above two examples, for the
EIR the inspector simply replaces “you” with the (@) The lead paragraph should name the
person’s name, the date, the aircraft identification, and?€rson; identify the aircraft, date, time, and location;
where appropriate, the specific act and the place @&nd tell in a few words what actually occurred--in plain
occurrence. That constitutes a complete factudknglish.

statement.
(b) The inspector should then write a brief,

(5) If the inspector has written a statementfactual statement on each 14 CFR violated by section
paraphrasing the regulations to determine regulatiorand subsection, telling what the person did or did not
believed violated, the inspector needs only to parado to be in violation and paraphrasing the words of the
phrase the remainder of the section, telling what thaule.
person did or did not do to be in violation in the words
of the rule. (c) The following is an example of this

acceptable, alternate method of writing a Summary of

(6) Following are some good examples ofFacts:

Summaries of Facts which demonstrate how to para-

phrase the regulation by stating what the person did or “On February 4, 1991, at about 3:50 p.m., Mr.
did not do to be in violation based on the wording of Mike Jones, flying Piper N34567, the prop-
the rule: erty of another, with two passengers on board,
flew less than 500 feet over persons and prop-
(a) “Mr. Joe Smith violated 14 CFR erty in a housing area in mountainous terrain
§ 43.14(b) in that he performed maintenance on Piper near Jamul, California (Exhibits 1-5, 8, 10,
PA-23, N2468P, on May 30, 1990, in such a manner 11, 13). During this flight, he violated:
that the aircraft was not approved for return to service
in a condition at least equal to its original or properly “(1) 14 CFR § 91.13 when he operated an air-
altered condition. (Exhibits 1 and 2)” craft in a careless manner, endangering the
aircraft, the lives of his passengers, and per-
(b) “Mr. Joe Smith performed maintenance sons and property on the ground by flying at
on Piper PA-23, N2468P, on May 30, 1990 at Santa altitudes of 70 to 300 feet above the surface.
Monica, CA and failed to use methods, techniques, and (Exhibits 1-4, 8, 10)
practices acceptable to the Administrator, in violation
of 14 CFR § 43.13(a). (Exhibit 3)” “(2) 14 CFR § 91.119(c) when he operated an
aircraft closer than 500 feet to persons and
(c) The occurrence can be described in more structures on the surface in other than a con-
detail and still be brief: “Mr. Jim Jones violated gested area. (Exhibits 1-5, 11)"
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(8) In summary the inspector must keep indate, according to the sequence of the investigative
mind the following points when constructing the Sum-events.

mary of Facts: . . .
(1) The inspector should start the list with the

(@) Make a concise statement of establishedelephone record, incident report, complaint, or what-
facts that are essential to proving the violation of eacBver brought the occurrence to the attention of the

regulation believed violated. FSDO.
i. Be specific, simple, and positive. (2) To keep it simple, the inspector should just
i. Use only one statement for each add each primary exhibit to the listing as the investiga-
specific subsection of regulation violated. tion progresses.
ii. Follow each statement with the (3) Technical supporting exhibits should then
exhibit number that is the prime proof of violation ofbe grouped with the primary exhibits to which they
that section. relate. The dates on technical supporting exhibits mean

nothing as far as chronological listing goes, but they
may be important to show currency at the time of the
violation.

(b) The wording of the Summary should tie
directly to the wording of the regulation.

i. Show 14 CFR violated by the action
of the fact, i.e., what was done or not done that result
in a violation.

B. The Law of Evidencesimply put, the Law of
vidence establishes whether evidence is admissible or
acceptable or not. Evidence is only admissible if it is
ii. This can best be done by editing andrelevant, material, or competent. (See section 3 for a
paraphrasing the particular section or subsection of tHall discussion of evidence, including hearsay.)
14 CFR, replacing words like “no person” or “a

person” with the name of the person in violation. C. Proving and Circumstantial Evidenc&nly

salient (proving) evidence listed in section C should be
(c) Briefly identify who did what, when they referenced in section B.
did it, where they did it, why it was in violation, and

how it occurred--as appropriate to the elements of the (1) The inspector submits all evidence to
regulation. support the contention that an infraction did, in fact,

_ _ _ _ occur. The inspector also submits evidence concerning
i. State only what is proven in the file.  the packground and circumstances (both mitigating

ii. Be prepared to prove all of it. and aggravating) surrounding the event.

iii. Be sure that the regulation related to (2) By referencing only salient evidence relied
the Summary of Facts is not a definitive or explanatorgn to establish an act contrary to a regulation, the
regulation, such as applicability. Look for “no personinspector can save many hours in the review process
may. . .” and if that is not found somewhere in theand in conferences with regional counsel.
section involved or somewhere that compels compli-

) . . : (3) It stands to reason that if the evidence on
ances with the section, the inspector might not have a, . . ) L -
which the inspector relies as proof is insufficient, all

violation of the section proven--no matter how muchy, " ovidence used to establish environment and
evidence is enclosed. . . .
circumstances would be to no avail. The exception to
(d) When there is insufficient evidence to this is when the inspector must rely on a preponder-
prove the case, so state that, and close the report @urtce of circumstantial evidence.
without action. . - .
D. Sufficient versus Insufficient Evidend&.hen
5 SECTION C - ITEMS OF PROOFE. When inves- €vidence is insufficient for a legal enforcement action,
tigating a case, the inspector should gather anythinib is insufficient for any enforcement action. Either the

which may be pertinent to that case. Concern abolerson did it or did not do it. Therefore, either we can
“rules of evidence” is not important at this stage. prove or we cannot prove it. This is the end of “on and
off” options, i.e., we cannot say, “either we report it or

A. Format. To assist in writing the Facts and Anal- we do not.” If we have a proven infraction, it must be
ysis and to help the reviewers, the inspector should liseported. It is a matter of degree and method (legal
the Items of Proofs (exhibits) in chronological order bywersus administrative). It seems to be well understood
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what administrative violations are; however, we wansuspect areas to obtafimst compliance or later, if
to emphasize what they are not. They are not a procequired, evidence to prove that a violation occurred.
dure for reporting an infraction based on inconclusive

evidence. If there is insufficient evidence, the case () Inspectors shall remember, however, that
must be closed out with no action. they should not conduct “stake-outs” and actually
allow someone to violate a regulation when it could be

E. Contents of Exhibits. prevented. The only exception to this may be when

someone deliberately continues to operate in violation

(1) When listing exhibits, the inspector should of 14 CFR.
give a brief description of each exhibit. This will assist
the reporting inspector, as well as other reviewers of
the file, when searching for pertinent information. (1) When an infraction involves an uninspected
These descriptions have special value in compleaircraft or an airman lacking logbook endorsement, the
cases or where the inspector wants to emphasize arspector can use the following types of documentary
exhibit or a point within an exhibit that is consideredevidence. They are listed in descending order of effec-
significant or controversial. tiveness:

H. Effectiveness of Documentary Evidence.

(a) The logbook itself, which, however,

(2) If witness statements do not include
%aennot normally be taken.

addresses and telephone numbers, these should
listed with the pertinent Item of Proof (exhibit). For (b) Certified photocopy of pertinent pages
example: covering the time in question; dates are important.

“1. FAA Form 1360-33, Record of Telephone (c) Statement of an FAA inspector who

Conversation, with Harold Gibbits, dated 6/1/ examined the logbook.
90, 224 Rae Avenue, Center, CA 92222, (d) Admission of the violator.

(213) 555-8948. _ _
(e) A computer printout from the aircraft

“2. Statement of Mr. J. Jones, dated 6/5/90 - registry or an EIS printout.
eyewitness account of incident; telephone

(213) 555-8946. (2) The inspector should remember that
although loghooks can later be subpoenaed, they can

“3. Aircraft Log, page 17 - last recorded also be altered, corrected, or “conveniently lost” after

annual inspection, dated 2/7/89. the inspector returns them. The inspector needs to

make copies of pertinent pages as soon as possible.
“4. Cessnha 610 Airplane Flight Manual, page

27, fuel system.” (38) The inspector should watch out for “traps.”
’ The aircraft could have been inspected, but that fact
F. Notice of Investigation and Responsa.  all ~ Was not recorded. The pilot could have had the profi-

cases the inspector must include the notification ofi€Ncy check, but the check airman did not record it.
investigation or state in the Analysis of Section D thayVe can only file violations on what we cprove has
an oral notice was given. Also, the inspector muspccurred, not on what appears to have occurred

always include the violator’s response. In short, the (4) The inspector should always document the

inspector should always give the violator an 0pportugig|ation history of the alleged violator and include the
nity to explain, excuse, or deny and then documen|s computer printouts on the aircraft and airman. The
both the opportunity and refusal, if any. official violation history may be obtained only the

. - . . AIDS/EIS Display and Profile.
G. No Action - Insufficient Evidencélany viola-

tions have occurred and the FAA is aware that they (5) All copies of Items of Proof, except for

have occurred, but we cannot establish proof becaupéysical evidence, must accompany the report.

of insufficient evidence. (a) Each Item of Proof shall be numbered

(1) Inspectors can take a positive approach tgmd tabbed consecutively as an exhibit.

this problem by accentuating efforts toward produc- (b) Each exhibit, including a brief statement
tive, provable cases and by increasing surveillance iof its content, shall be listed in an index to this section
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of the report. The inspector should keep the index in a (c) All involved air traffic controllers.

logical sequence to aid in reviewing the report. _
(d) Airport personnel who may have

(c) The inspector must not mark on orserviced an aircraft or witnessed its arrival or
deface original exhibits. If marks must be made, thejeparture.

inspector can use plastic overlays or mark on a copy.
(e) Bartenders or food servers who may

(6) All copies of Items of Proof must be have served the person before or after a flight. This is
legible, and official documents must be certified.very important in “alcohol” violations.

Copies of published documents need not be certified. _ _
(f) State and local police usually submit

(@) Whenever making copies of documentsgood witness statements, but the inspector often has to
during an accident or incident investigation, the«yo after them.”

inspector should prepare enough copies to have some
available for any possible EIR. (g) Other persons who work or reside in the

) ) ) area where the violation occurred. Everyone does not
(b) Copies made from earlier copies of complain. Sometimes a knock on a few doors can be
documents often are not legible. rewarding in obtaining witness statements.

(c) Inspectors must not sign certified copy 4) Wh f t t writ
statements unless the inspector personally made the 4) €N & PErson refises « o cannol wite a

copy. If a clerical or secretarial person made the Copiegia:ementt,btr;e ms:[pecj[tg'r [n?y'tasmst in preparing the
that person must sign it. statement but must not dictate it.

(7) When preparing investigative reports, the (5) Sta.tements should be complete, concise,
inspector should remember that the reviewers will no@"d to the point. They should convey what that person
have had the advantage of the inspector’s knowledgi@id: did, or perceived by their senses. The inspector
of the case facts. Therefore, whenever photographghould include the witness’ complete name, address,

sketches, drawings, copies of pages from books, etd€léphone number, occupation, and aeronautical expe-
will materially contribute to a clearer technical expla-i€nce, if any. Any opinions the witness stated should

nation of legal evidence, the inspector should includ8€ Shown as such.
them with the report. The inspector must be sure to

number the pages of multiple-page exhibits, page 1 of (6) If a witness refuses to sign a statement after
3, page 2 of 3, etc. it is written, the inspector should ask the witness if the

witness agrees to the substance of the statement. If the

I. Witness Statement&lsing the techniques on witness agrees but still refuses to sign, the inspector
active listening in section 1, the inspector should intershould make a notation to that effect, date and sign the
view and obtain written statements from all knowl-statement, and ask other witnesses present to sign it
edgeable witnesses or at least from a representati@so-

number if a crowd withessed the violation. .
J. Other Forms of Documentary Evidence.

(1) The inspector should select the best

witnesses based on their knowledge and competence to (1) Whenphotographsare used as essential
testify. evidence, it is extremely important to have names and

addresses of photographers; the date and time the
(2) If an inspector witnesses a violation or pictures were taken; the type of camera, focal length of
becomes knowledgeable of anything pertinent which ithe camera lens at infinity, etc.; the type of film used;
not contained in other witness statements, the inspectand who has custody of the negatives.

should prepare and sign a personal statement.
(2) Charts, maps, and diagrantan be very

(3) The inspector should always remember tthelpful to show airports, terrain, congestion, obstruc-
interview and obtain statements from the followingtions, etc. They may also be useful in interviewing
persons when they are pertinent to the investigation: witnesses and evaluating their statements, establishing
the degree of hazard involved, etc. The inspector must
be sure to explain the intended purpose of charts,
(b) The other pilot and passengers. maps, and diagrams in section D of the report. The

(a) The pilot-in-command.
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inspector must always include a copy of the TCA charthat when alcohol or drugs are involved, pilots must
which was current at the time of a TCA violation. now consent to provide pertinent records in accor-

_ . _ dance with 14 CFR § 91.17(c) and {8}1.11}.
(3) It is beneficial for FSDO’s to establish a

written agreement with ATC facilities regarding notifi- (@) Government medical records are subject

cation procedures and procuring AFC records and to the Privacy and Freedom of Information Acts.
tapesas evidence. Where required, the inspector should try to obtain

] consent from the owner.
(a) Inspectors request ATC to withhold

tapes from service and to provide any appropriate (b) An airman medical information printout
records and tapes when there is an indication of B@ay be obtained from CAIS or an airman medical form
violation. The inspector shall also notify ATC within may be obtained from AAM-300.

five days whether to send the records and tapes to the (c) If an airman does not have a current

FSDO as soon as possible or to put the tapes back {egical certificate or any other certificate for that

service. matter, the inspector should request AAM-300 to send
(b) When requesting tapes, inspectorsd “diligent search” certificate and include it in the

should ask for only the portion pertinent to theltems of Proof.

violation. They should cut and preserve that portion of

the original tape for transcript if needed. A transcript isevide

not needed unless regional counsel request it.

(9) The inspector must take care tipdysical

nceis not lost, destroyed, damaged, or altered
because the inspector may have to testify to it. The
(4) If weather is involved in the violation, the inspector should establish a chain of custody if neces-

inspector shall obtain certified copies pértinent ~ Sary or lock the evidence up in a safe place, if possible.
weather datdrom the National Weather Service. The The inspector should be sure to at least take photo-

inspector must also include a weather analysis ifraphs of physical evidence and put those in the Items
Section D of the report. of Proof, along with an explanation of where the

evidence is located.
(5) The FAA is authorized to obtain and use .

aircraft flight recorder tapesn any investigation, K. Other Pertinent Items of ProoDther Items of
including enforcement action (14 CFR § 13.7)_Proof that must be included when pertinent are:
However, they must not be used to discover any viola-
tions when there is no other evidence. Flight recorde(g o

. ertifi
tapes shall not be used as evidence except to corrobo-
rate other evidence or to resolve conflicting evidence. (2) A copy of the pertinent part of thepera-
Therefore, the inspector shall coordinate use of flightions specifications or waivewhen any of the provi-
recorder tapes with the regional office. If they aresions are believed violated.
used, a certified readout of the tape is required. If the ) ]
NTSB has the tapes, the inspector must request them  (3) A copy of the pertinent part of tf@rwor-
in accordance with Order 2150.3. During the readouniness directive, manufacturer’s service bulletin,

of the tapes, an FAA representative must be present @9P00k entries, or other aircraft maintenance
testify for authenticity. records when a maintenance or operational rule is

involved.

(1) A copy of theair operator or air agency
cateheld by the alleged violator.

(6) The use ofcockpit voice recorder tapess

evidence in enforcement is prohibited by 14 CFR (4) When the location is alleged to be a
§§ 121.359 and 135.151. congested area and particularly when 14 CFR

§91.119(a)}91.79}is involved,city maps or photo-
(7) If other Federal or local law enforcement graphs(35 mm aerial shots with negatives preferred).
agencies are involved, the inspector should obtain _ _ _ _
records from them. The inspector should obtain perti-  (5) When airworthiness is believed to be
nenttranscripts and certified copiesf court orders, Mvolved, a separate signéuspectors statemer(as

convictions, etc. The inspector should include anyn €xhibit) which clearly states how the inspector
foreign, state, or local laws if pertinent concluded that the aircraft was in an unairworthy

condition at the time of the operating violation, either
(8) Medical recordscan be obtained with the by reason of not meeting type certificate design
individual's consent or by subpoena. One exception igequirements or that the aircraft is otherwise unsafe for
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flight. (Refer to section 5, Special Consideration, for a (4) The inspector has includeatriginals of
discussion of airworthiness.) documents when possible
(6) When controlled airspace is involved, a (5) Copies have been certifiedvhen appro-

copy of the appropriaten route or sectional chart or Priate.
approach charteffective at the time of the occur-
rence. Charts should be in their original form and no
marked on.

(6) The inspector has includguhotographs of
E)hysical evidence

] o (7) All evidence referred to in the file should

(7) When anaccident or incidents involved, a e included in an exhibit, and all exhibits should be
complete copy of theeport when available as a (oferenced in the Facts and Analysis
numbered exhibit.
6. SECTION D - FACTS AND ANALYSIS. In
Section D of the report, the inspector is given all
bossible latitude to build on the nucleus of the
Summary of Facts. The narrative of all supporting
(a) Area forecastswith all SIGMET/ facts, circumstances, and all the conditions

(8) When weather is involved, the following
information that would have been available to the pilo
shall be included:

AIRMET amendments. surrounding the incident and the investigation must be
_ . complete. The analysis and conclusions must reflect
(b) Terminal forecasts,with all the inspector’s judgement concerning how safety was

amendments, for departure point, destination, andr was not affected.
along the route of flight, including at least two hours

before the flight began and two hours after the flight A Inspector Recommendatiofihe inspector must
ended. make a recommendation regarding the enforcement

action and sanction in the concluding comments of this

(c) On the weather reports and forecastsection. However, the Facts and Analysis will neces-
(except officially authenticated NWS copies) whichsarily be relied upon by the flight standards division
will be referred to in the Facts and Analysis orand regional counsel for determining precisely what
elsewhere, the inspector should place a red check matke appropriate final action and sanction should be. It
adjacent to the portions referenced and convert thig therefore essential that both the Facts and Analysis
Greenwich Mean Times and dates to the appropriatee as accurate and as complete as the inspector can
local time and dates with a pencil. make it.

L. Submission of Additional Evidence or Material. B. Safety ImplicationsThe inspector’s opinion
Reporting of facts does not end when the FSDC_gegarding safety implications is very important, but_tne
forwards the EIR to the region. The inspector shouldSPector should remember that the value of an opinion
forward any subsequent data immediately to thé directly proportional to_the_ care exercised in setting
regional office and include the inspector’s evaluatiorfo'th the reasons supporting it.
a_lnd re.comm_endlations concerning the material. Addi- - EFormat. The general format of the Facts and
t|ong_l |nvest!gat|on may be required to evaluate aMnalysis is as follows:
additional evidence intelligently.

(1) The factsare set forth in a complete,

M. Summary.Inspectors should check the detailed, factual narrative of the investigation of the
following items to assure that they have a goodjolation and are separated from the evaluation and

Section C before forwarding the file for review. analysis.

(1) A numerical index of all Items of Proof, (2) The analysisis the inspector’s evaluation
with a brief statement of contents. and analysis of the results of the investigation.

(2) The Inspector hasumbered each Item of D. What Not to Include in the Facténspectors
Proof as an Exhibit must not repeat in section D what has already been

stated in the Summary of Facts, nor can inspectors
(3) The inspector halisted all items in a  simply refer the reviewers to the exhibits to discover
logical order. the facts for themselves. Title 14 CFR need not neces-
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sarily be mentioned in the facts, unless they are an (5) The depth and detail of the factual narrative
integral part of the documents contained in thevill necessarily depend on the complexity and nature
exhibits. of the case and the amount of available evidence.

E. The Facts.The factual narrative shall include all F. The Analysis.

facts and surrounding factual conditions and circum- (1) The Analysis gives the inspector the chance
stances found and documented during the investiggy express personal feelings, beliefs, opinions, and
tion. All documents in section C, Items of Proof, shallconjecture, based on the inspector’s technical knowl-
be referenced in the facts, and all documents refeedge, skills, and expertise. It also provides the
enced in the facts shall be included in the Items dhspector with the opportunity to evaluate and analyze
Proof as exhibits. the facts, as presented in the Items of Proof and factual
narrative, and straighten some things out regarding
(1) The inspector must describe all pertinenttheir worth, relevancy, reliability, and importance.
facts and circumstances in an organized, chronological

tashion (2) Order 2150.3 requires that the following

items be addressed in the Analysis portion of

(2) The inspector must write the complete,SECtlon D.

factual case history--the story of what the investigation (a) How safety was or was not affected.
has provided. . .
P (b) The violator’s attitude.

(3) When writing the facts, the inspector should (c) The violator’s enforcement history.
start with Exhibit #1 and then glean all pertinent facts
from all the exhibits. If section C has been properl;qcor the vi
organized, the factual narrative will start with a brief
description of the basis for the investigation, a (e) Reliability of the evidence.
complaint, accident, incident, surveillance, etc.

(d) Economic and livelihood considerations
olator.

(f) Mitigating, extenuating, or aggravating

(4) The inspector should continue in sequencéacmrs'
with a narrative about each pertinent fact documented (g) Inspector’s opinions, feelings, and
in the exhibits. conjectures, labelled as such.

(a) The inspector should consider (h) A c_onclusion t_hat justifies the
everything in the witness statements and other exhibi{gcommended action and sanction.

as facts at this time, whether or not the inspector (3) The sequence in which the Analysis items

believes it. The inspector can state what he or shgre arranged provides continuity to the Analysis
believes in the Analysis. process.

(b) The inspector must be sure to cover (@) The inspector should normally first
related investigative actions (the leads followed an@nalyze the evidence for its reliability and conflicts to
what was found during the investigation), as well as th@€términe and explain “what really happened” before
factual conditions and circumstances surrounding thSS€ssing the safety involvement and impact.
violation and investigation. If these things are not (b) The inspector then follows this with the
documented in witness statements, technicadpecifics of the event.
publications, logbooks, manuals, etc., the inspector

must be sure to include a personally signed statement () The inspector ends with the conclusion
to document them in the exhibits. which ties all the preceding together.

(4) If the inspector wishes to write the items in

() The mspectgr_musF follow each pertinent yitterent sequence, the inspector may do so.
fact taken from the exhibits with a reference to that

exhibit, by page and paragraph if applicable, (5) The inspector should have questioned
throughout the factual narrative. witnesses during the investigation to determine their
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aeronautical knowledge and experience so their relreexamination letter. During any TCA violation
ability as witnesses can be evaluated in the analysis. investigation in which pilot competency becomes a
) ) ~question, a reexamination shall be requested regardless
(6) The inspector should review the entireqt the outcome of the violation investigation. It may
factual narrative carefully to determine if there is any.qnsist of an oral examination, a flight examination, or

conflicting evidence. both, as appropriate to the situation.

(a) Those things reported as facts when the .
. : (d) The inspector must analyze any
inspector knew they could not be true are surely in . . .
S ‘ . : . endangerment involved and determine whether it
conflict with other evidence. This provides an inspector e . ,
hould be classifieactual, inherent, or potential.

the opportunity to straighten that all out. Any a“egechtual or inherent endangerment can be much more

violator who has denied being in violation in response ... . .
. N ) . ._critical than potential endangerment; therefore, the case
to a letter of investigation is presenting evidence which

is in conflict with other evidence, and that needs to bghOUId be analyzed accordingly. Inherent

o éndangerment can be characterized by someone simply
evaluated to determine its worth, pro and con. o . .
being in the wrong place at a given time, such as an

(b) The inspector must review the Items of unauthorized intrusion in a TCA, regardless of whether
Proof to determine if there is any conflict regardingthere was any conflict with other aircraft.
make, model, or registration number of aircraft ] .
involved. Conflicts in names, dates, and times also (e) The inspector must analyze the *careless
occur quite often. The inspector needs to point thes¥ reckless” aspects of a violation and elaborate on the
out and give an explanation of why they are in conflictillfulness, intention, and deliberateness of the
Although they may not be in conflict, Greenwich MeanViolation, if applicable. The NTSB has determined that
Time and Daylight Saving Time can be confusing, and'€ckless” operation results from a deliberate or willful

the inspector must explain them when they appear fsregard of the regulations or accepted standards of
conflict with other times given in the report. safety so as to potentially or actually endanger the life
or property of another. (Refer to section 5, Special

(c) If there is no conflicting evidence, the Considerations, for a detailed discussion of careless
inspector must state that there is none. and reckless.)

(7) The safety aspects of a violation are of (f) The inspector must consider and analyze
utmost importance. The inspector must analyze hoghe safety impact in regards to the certificate holder’s
safety was or was not affected in each case. responsibility level, private versus ATP, air carrier

(a) The technical factors upon which the operation versus general aviation operation, etc.

inspector bases his or her conclusions should be (g) If airworthiness is involved, the

included, discussed, and referenced as appropriate. ify e ctor must analyze and evaluate each airworthiness

some cases it may be necessary to illustrate safefyqcrenancy with regard to aerodynamic function,
implications through inclusion of performance data ONtructural strength, resistance to vibration and
aircraft or engines taken from technical publications. Iy o tarioration. and other qualities affecting

such instances the source of information must bgirworthiness.

supplied along with essential details, such as engine

and propeller model number, in order that the data may (h) The inspector must also keep in mind

be readily verified. that the NTSB decisions which have been made in
regards to aircraft airworthiness: “To be airworthy an

(b) Technical publications, manuals, etc., . .
>?rcraﬂ must conform to its type certificate as well as

which are included for reference, should be carefull
reviewed to ensure that they were current at the time
the violation.

in condition for safe operation.” Conversely, where
he evidence clearly demonstrates that the aircraft is
not in condition for safe operation, the NTSB will
(c) When requesting reexamination orundoubtedly sustain a finding that the aircraft is
reinspection, as well as recommending other action, thenairworthy. However, to show nonconformance with
inspector must be sure to document the need aradtype certificate, the inspector must have positive
explain why the inspector thinks reexamination isevidence concerning the contents of the type
necessary. The inspector should also document tloertification data and the particulars in which the
reluctance or refusal to submit and the issuance of ttarcraft in question differs from that data.
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(i) If unairworthiness is a judgement, the (c) Adequacy of trainingr lack of
inspector must be sure that there are expert witnegsoficiency
statements to back up an inspector’s statement. An . .
inspector statement may not carry any more weighctOm eten(g) Lack of qualification and/or
than the alleged violator’s statement on its own. P y

Lack of isior
(j) If the inspector does not believe safety (e) Lack of propersupervision

was involved, then the inspector must so state. (f) Poor orinadequate record keeping
system, etc.
(8) The inspector shall determine if there are _ .
any mitigating or aggravating circumstances (10) Whenever possible, the inspector should

involved in the Violation or in the investigation and discuss the violation in person with the a."eged violator
analyze and report them. Mitigating means to cause fgfore writing the report. This allows the inspector to

become less harsh or hostile; aggravating means g§scern the person’s attitude and to gather other
make worse or more severe. personal knowledge of the person which could be

helpful in analyzing the situation.
(a) Mitigating circumstances are sometimes .
included in the evidence but not analyzed by the ~ (a) The age, experience, past record, general
inspector. Other times, mitigating circumstances havEePutation, attitude toward safety and compliance, and
not been included in the EIR but kept in the FSDO fileth® €conomic status of the person or organization

Nothing shall be kept in the FSDO file that is notin Involved should be set down and taken into
the official file. If it is worth keeping, it is worth consideration. The inspector should also consider the

including in the report. _perso_n's _cooperation, or the lack of it, during the
investigation.

(b) FAA investigations are not designed to
“hang it on” an individual but arediligent search for
all related facts, conditions, and circumstances
reasonably obtained and consistent with th
occurrence. In other wordse are as compelled to
report mitigating circumstances as we are those that (c) In every case where corrective action has
are aggravating A good report reflects a clinical been taken or is in process, the inspector should include
approach devoid of personal involvement. a description of such action along with the inspector’s

L . opinion as to its effectiveness.
(c) If there are no mitigating or aggravating

circumstances, then the inspector must so state. (d) The inspector should also include special
factors that bear on the type of sanction to be

(9) The reporting inspector has all latitude forrecommended. For example:
reporting personal opinions, feelings, and conjecture as . . -
long as they are reported as such. Remember, however, I. Before recommending  certificate

that the value of an opinion is directly proportional tof"lCt'on' the inspector should consider the use that an

the care exercised in setting forth the reasongdi\’idufa.l make; of the cer_tifiqate and how the loss of
supporting it. It may be helpful for the inspector to''¢ certificate might affect livelihood.

give an opinion of what caused the violation to occur, ii. The inspector should consider the
but the inspector needs to be specific in commentingerson’s economic situation in order to use good judge-
even when the opinion cannot be completely supportegéent in recommending a civil penalty.

by facts. The inspector’s opinion is especially valued _ _

in his or her particular area of aviation technical exper- iii. Consideration of whether state,

tise. If it has not been covered elsewhere in the repoffiunicipal, or company action has been taken can be
the inspector should provide an opinion on the’€"Y important in analyzing what FAA action should be
following: recommended.

(b) The inspector must be sure to consider
and analyze previous violation history and how it may
or may not relate to the case. If there is no violation
%istory, the inspector must state so, not ignore it.

(11) In the Analysis the inspector must be sure
to reference each supporting exhibit, just as was done
in the Facts portion of section D. There may be addi-
(b) Alleged violator'sskill or judgement. tional exhibits the inspector wishes to include after

(a) Carelessnesen the part of the alleged
violator or failure to exercise proper care.
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beginning to write the Analysis portion. If there are, v. If a violation is a continuing one,
the inspector must review the Facts and determine dach day may constitute a separate offense.
there is need to expand on them and reference the new

exhibits therein. vi. If flight operations are involved, and

the pilot-in-command or the operator is aware of the
(12) In preparing the conclusion and recom-Violation, each flight shall constitute a separate offense.

mendation, the inspector should carefully review all (d) The inspector should consider the
information that has been included in the analysis anﬂ)llowing points for possiblesuspension or
simply state what the inspector’s conclusions are basggd, qcation of a certificate:

on. The inspector must keep in mind that the Analysis

is the inspector’s rationale for the enforcement action i. Suspension or revocation action may
and sanction the inspector has recommended. be taken for punitive purposes when that is appropriate.

() In all cases the inspector must consider ii. Suspension may still be recommended
whether the sanction is to remedy, punish, or make &@nding completion of remedial action (retraining or
example to discourage noncompliance. reexamination, etc.).

(b) An inspector should considercavil iii. Revocation of a certificate or rating is

penalty whenever the following elements are present; @ppropriate where specifically authorized by 14 CFR
or when the evidence establishes lack of qualification.
i. The violator holds no certificate.
(e) Suspensionof a certificate is usually
ii. No question of qualification is recommended when:

involved. _ o
i. Safety requires it.
iii. The case is too serious to handle . ) o o
administratively. ii. Technical proficiency or qualification

_ o . warrants it.
iv. Suspension is not necessary for imme-

diate corrective action. iii. The certificate holder resists reexami-

nation or remedial training.
v. Suspension is unfair or will create

undue hardship. iv. Reexamination or remedial training is

not satisfactorily accomplished.

vi. Suspension is not required for aviation i . _
v. Withdrawal of privileges is warranted

safety. . .
for punitive action.

(c) The inspector should consider the
following points when determiningivil penalty
sanctions

vi. If action has been taken by an
employer or other agency, suspension action should
still be recommended when warranted. Such action

i. The appropriate amount should bemay be considered in determining the extend of
based on the facts and circumstances of the case asukpension or the amount of civil penalty.

current FAA policy. .. - L
policy vii. If a certificate action is recommended

ii. The normal maximum civil penalty to run concurrently with a company action, the
for airmen is $1,000.00 per rule violated. inspector should include the exact dates of the

. . . company suspension.
iii. The inspector may consider multiple pany P

citations for a single act or omission as one violation if (f) Revocationof a certificate is usually
a case does not involve flagrant violations or a repeaécommended when:
violator. In other words, violations of closely related : S : .
. . . e i. The lack of capability is not immedi-
regulations may be considered a single violation when
. N : ately correctable.
determining civil penalty sanctions.
: , . : ii. There is repeated unwillingness or
iv. When multiple regulations are cited as.__, .. P 9
; ; . inability to comply.
a result of separate violations, the inspector may
recommend a $1,000.00 maximum civil penalty for iii. There is continued use of the certifi-
each violation. cate which is detrimental to the public interest.
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iv. The person’s conduct demonstrates iii. Emergency action is not to be used for
lack of qualification. punitive reasons.
(g) Deferred suspensionmay be iv. The inspector must show evidence of

recommended when corrective action by the violatofack of qualification or that the holder will likely
would best serve the purposes of the compliance angntinue not to comply.

enforcement program. This is an “in-between” type of

action that may fit a case that is too serious or does not v. An EIR must be completed and
otherwise qualify for an administrative action.processed as soon as possible.

Deferred suspension involves the following actions: (i) Other actionsavailable to the inspector,

i. FAA issues a Notice of Proposed if warranted, are:

Certificate Action under 49 U.S.C., section 609. ) ) ) )
i. Seizure of aircraft if removal of the

ii. The certificate is suspended for a gjrcraft is suspected to prevent payment of a civil

specific period, but the holder is provided an opportupenalty or if further flight is contemplated in noncom-
ity to avoid a sanction if suggested corrective action igjiance with 14 CFR.

taken before the date specified for suspension.
ii. Cease and desist orders if a violator

continues to violate the regulations after other actions
flave been taken.

ii. When evidence is submitted that
corrective action has been taken, the FAA waives th
imposition of any suspension.

(h) Emergency certificate actiomsay be i_ii. Qrder of_compliance and injunctio_ns
taken only when clearly needed in the public interest. [f° Prévent violations which FAA has reason to believe
emergency action is warranted, it should have beef® aboutto occur.
thought of well in advance of the inspector’s writing iv. Criminal prosecution which should be
the summary of conclusions and recommendationgyrned over to the proper authority for investigation.
The following urgent considerations apply to all
recommended emergency actions: v. The inspector must immediately
i. The regional flight standards division notify the flight standard; branch or the division
must be notifiéd by telephone immediately when emerr_nanager of all facts and_ cwcumstances and complete
gency action is contemplated an EIR as soon as possible. This goes for any type_ of

' complex or emergency type of action mentioned in

ii. With regional concurrence, action Order 2150.3 or this chapter. The flight standards divi-

must be taken immediately when the need is recogion will make further notification to other, appropriate
nized. offices as necessary.
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SECTION 5. SPECIAL CONSIDERATIONS

1. GENERAL. The following paragraphs contain rating, and one aircraft had an inoperative radio. The
information on some compliance areas wherdTSB declared that the conduct of such a flight was

conflicting policies have frequently occurred. Thisreckless. The NTSB found that the conduct was “[. . .]

information should be referenced by inspectors wheso devoid of basic safe operating practices and adher-
investigating cases related to the special consideence to critical safety regulations that it constituted a

ations. reckless operation.”

2. RECKLESS OPERATION OF AIRCRAFT. B. Conduct Deemed Reckle§he fact patterns of
Title 14 CFR § 91.1391.9 provides that, “No person some individual cases tried before the NTSB provide
may operate an aircraft in a careless or recklesguidance about the kind of conduct that the NTSB will
manner so as to endanger the life or property odeem reckless. For example:

another.” Neither 49 U.S.C. nor the 14 CFR define

“reckless” or “reckless manner.” The NTSB, however, (1) The pilot of an aircraft, in an attempt to
has in several cases dealt with the allegation thatland on a highway in a non-emergency situation,
particular operations was “reckless” within theapproached from the rear and struck a moving truck.
meaning of 14 CFR § 91.1394.9 and has thus The truck was substantially damaged, and the person
contributed towards a definition of the phrase, “reckwho was sitting in the middle of the front seat of the
less manner.” truck was seriously injured. The NTSB, after consid-

) ] ering the circumstances surrounding the incident,
A. NTSB Case HistoryThe cases studied by the tq,nq that the respondent operated the aircraft in a
NTSB indicate that recklessness involdediberate  (ockless manner.

and willful conductj.e., conduct that reflects a wanton
disregard for others’ safety. (2) In another case an airman willfully and
(1) The inspector can infer a deliberate anddeliberately made several extremely close passes near

willful disregard of the regulations or safety standard \g?‘ln ;or the pﬁrpose of causflnrg]] apprehﬁnsmnsor
from the circumstances surrounding a violation. odily harm to the occupants of the van. The NTSB
wrote, “Such piloting can only be characterized as

(@) It need not be established that a pilotreckless operation which created a serious hazard to
intended to be reckless but only that he or she intendele van.”

to engage in deliberate or willful action which resulted

in a deviation from 14 CFR or from safety standards (3) The allegation of recklessness was affirmed

and which created actual or potential danger to the lifey the NTSB in a case where an air carrier pilot oper-

or property of another. ating an aircraft in scheduled air transportation took
(b) For example, the NTSB said of a pilot off from an airport after being advised that the reported

whom it found to have been reckless when the p”O\(isibiIity was 1/16 of a mile. The takeoff minimums

deliberately operated an aircraft within 50 to 200 feeﬁ"‘:}re_ll4 _0{ a mile. The NJSB hglddthat tlhe bI =
of another aircraft for a period of five to 10 minutes -- howing vio ation of one of t e standar 'S applicable to
air carrier pilots forms the basis of the finding of reck-

“...so long as the respondent intends to do less operation.”
the particular acts complained of, and the
resulting action widely departs from the norm (4) In another case where the NTSB found
of reasonably prudent conduct, a finding of  recklessness, the pilot violated several 14 CFR. The
reckless operation 0!095_ not require proof of - girman carried passengers on several flights when not
Fhfe Staﬁ of thtf] p”Otts m'”fdtkr’]”t C_?r:, be s o ated in the aircraft, had no instruction or experience in
interred trom the hature o [ e prio s] acts or the aircraft, the aircraft had not been issued an airwor-
omissions and the surrounding circum- ) . . .
» thiness certificate nor had been inspected for the issu-
stances. . .
ance of the certificate, the aircraft had not undergone
(2) In one violation the airmen flew VFR in an annual inspection, and the aircraft carried no identi-
formation and proceeded into a mountainous area fication markings. The NTSB considered the entire
IFR conditions at dusk without ascertaining therange of circumstances and the broad areas of non-
weather conditions. Neither pilot held an instrumentompliance with the regulations under which
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numerous flights were conducted, many on whiclkconcept that represents the substance of two of the
passengers were carried, a reckless operation. most fundamental safety regulations, 14 CFR

88§ 43.15(a) and 91.7(ap{.29.
(5) In another case, the airman was acting as @ (apt.2%

pilot-in-command of an aircraft on a VFR, passenger- A. Regulatory Background.

carrying flight carrying parachutists for compensation. _

The pilot deliberately performed an aileron roll. The (1) Title 14 CFR § 43.15(a) states that each
seriousness of this violation was accentuated by tH¥ErSon conducting a 100-hour, annual, or progressive
fact that the aircraft was not certificated for aerobaticdnSPection required by 14 CFR part 91 must perform
two parachutists were in the air when the roll wadh0Se inspections in such a manner as to determine
performed, the roll took place at an altitude of 500 tgvhether the aircraft meets all applicable airworthiness

800 feet over a group of persons on the ground, arfgauirements.
the flight was made for_compensation. The NTSB (2) Title 14 CFR § 91.7(a§91.29} states that
found_ the respondent’s violations to be deliberate anHO one may operate a civil aircraft unless it is
knowing and, therefore, reckless. airworthy.

(6) In another case the pilot-in-command flew g NTSB DecisionsThe example below clearly
the pilot’s personal aircraft on a VFR, passengeraynresses the view that an aircraft is airworthy only if

carrying flight. During the course of the flight, the j; i5 canaple of a safe operation AND it conforms to its
aircraft entered clouds and subsequently crashed mtq);ape certificate.

mountainside. The NTSB held that the “. . . respon-

dent’s continued VFR flight into clouds in the vicinity (1) In this case the issue was whether the pilot
of mountainous terrain demonstrated inherently reckhad violated 14 CFR § 91.7(§91.29}by operating an
less conduct.” aircraft that was not in an airworthy condition. The
respondent had taxied the aircraft into a mud hole,
o as 1V g i | causing the propeller to strike the ground. As a result
pilot ignored specific air traffic control instructions. 5,6 plade was bent and the other was nicked. Upon
Contrary to ATC instructions, the pilot failed to reportrestarting the engine ran smoothly so that the pilot did
downwind, landed the aircraft instead of going around,+ consider the damage to be significant. The pilot

made a 180° turn on the runway, and departed via @ucided to give the aircraft a test flight and found that
taxiway. The NTSB noted that the go-around instrucyere was no unusual engine vibration or other indica-

tion was given four separate times by the controllefjqy of malfunction. The pilot then operated the
yet the pilot persisted with the approach and landingyjrcraft from Nevada to Kansas to New York to Penn-

The NTSB also stated that, * . . . it appears that [they\ania, and to several locations in Florida.
pilot] made up his mind to land the aircraft and no

amount of instruction from the tower could keep him (2) Upon hearing the case after a subsequent
from that goal.” The pilot's operation of the aircraftinvestigation revealed the damage and the violation,
was characterized as reckless. the examiner held that the damage to the propeller
) ) ) _ . caused it to be unairworthy and sustained the FAA
~ C. Conclusion.While there is no regulatory defini- 5 1agation that the respondent had violated 14 CFR
tion of the_term, “reckless,” it has been defln_ed iNg 91.7(a}{91.29}. The examiner’s findings were based
cases decided by the NTSB.reckless operation g the theory that an aircraft is airworthy if it conforms
results from the operation of an aircraft conductedy s type certification but that it is not airworthy if its

with a deliberate or willful disregard of the regulations original design and specifications are altered without
or accepted standards of safety so as to endanger ti& o approval.

life or property of another either potentially or actu-
ally. Accordingly, any such reckless behavior violates (3) The concept of airworthiness expressed in
14 CFR §91.1391.9}. this case must be considered to be the correct one
because it is the one which best lends itself to effective
3. AIRWORTHY OR UNAIRWORTHY? The enforcement. It is supported clearly by some NTSB
term “airworthiness” or one of its derivatives, is alsoprecedents and is reinforced by the framework of
not defined in 49 U.S.C. or 14 CFR. Nevertheless, 49 U.S.C. and the practical operation of the FAA itself.
clear understanding of its meaning is an essential todhe concept that an aircraft need only be capable of a
for the compliance program. Airworthiness is asafe operation to be airworthy cannot be applied effec-

(7) A pilot was found to be reckless when that
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tively because it places too much discretion in the indi- (5) Moreover, if airworthy meant only to be in
vidual pilot or mechanic, safety being a subjectivea condition for safe flight, it would render the entire
value. airworthiness certification procedure meaningless.
Title 49 U.S.C. provides for the issuance of a type
C. Additional InterpretationsA careful study of certificate--a certificate that includes the type design as
49 U.S.C. indicates that the term airworthiness shouldictated by the type certification data in the aircraft’s
be interpreted in the manner that it has been in theperating limitations and any other conditions or limi-
example above. tations prescribed in the applicable regulations. Title
49 U.S.C. specifies that the type certificate is to be
(1) Title 49 U.S.C., section 603(c) states that'eferred to in determining whether an aircraft should
the registered owner of any aircraft may file an app“be granted an airworthiness certificate. However, if an
cation for an airworthiness certificate. If the FAA findsaircraft need only be capable of safe flight to be
that the aircraft conforms to the type certificate for thagonsidered airworthy, after the original airworthiness
aircraft and determines, after inspection, that théertificate is issued, any mechanic could modify a

aircraft is in condition for safe flight, the FAA issuesParticular aircraft in any manner that pleased the
the airworthiness certificate. mechanic and the aircraft would be presumed to be

airworthy unless the FAA could prove that the modifi-
(2) The statutory language in section 603cation was in some way detrimental to the aircraft's

clearly establishes that two tests be applied in deteflight characteristics or structural strength.

mining whether the owner of an aircraft should be

granted an airworthiness certificate. First, the aircraft D. Conclusion. To be airworthy an aircraft must
must conform to the type certificate for that aircraft.conform to its type certificate as well as be in a condi-
Then, if that condition is met, the aircraft must petion for safe operation. A word of caution is necessary,

inspected to determine that it is in a condition whicthowever, if this concept of airworthiness is to be
will permit its safe operation. applied effectively in enforcement cases. Where the

evidence clearly demonstrates that the aircraft is not in
(3) The very term “airworthiness certificate” & conditior_1 for _saf_e operation, t_he NTSB will u_ndoubt—
implies that an aircraft granted such a certificate i€dlY sustain afinding that the aircraft was unairworthy.
“airworthy.” Therefore, an aircraft denied such gHowever, if the co_nd|t|on of the_ aircraft is such t_hat it
certificate is not airworthy. The plain meaning ofwould not be considered to be in conformance with the

section 603(c) indicates that 49 U.S.C. intended that 4¥Pe certificateyet it is not clearly unsafe for flight
aircraft should not be considered to merit the issuand8€n the NTSB will probably not sustain a finding that

of an airworthiness certificate unless it conforms to th&1€ arcraft is not airworthy in the absence of positive
type certificate applicable to it. Therefore, it can beewdence concerning the contents of the type certificate

argued that 49 U.S.C. established the concept Sata and the particulars in which the aircraft in ques-

airworthiness to mean, *...to be in conformance wition differs from that data.
the applicable type certificate as well as to be in a
condition for safe operation...” 4. VIOLATIONS ASSOCIATED WITH
REGIONAL AND NATIONAL SPECIAL

(4) The practical operation of the FAA should INSPECTIONS. This paragraph contains information
also be considered in determining which concept ofn some of the problems that occur when inspection
airworthiness is most appropriate. If the termteams discover violations.
airworthy were interpreted to mean only to be in a
condition for safe flight, at times it would be unreason- A. Problems with Special Inspection Violations.
ably difficult, if not impossible, to enforce the regula-
tions which turn upon the meaning of that term. In (1) Sometimes the inspector team does not
order to prove that a pilot operated an unairworthyiscuss suspected violations found during the inspec-
aircraft or that a mechanic certified an unairworthytion with the operator or with the local FSDO during
aircraft as airworthy, the FAA sometimes would bethe inspection or at the debriefing. There have been
required to undertake an extensive test-flight progrartimes when the FSDO has been advised during
of an aircraft that did not conform to the applicabledebriefing that no violations were found, only to be
type certificate. followed later, sometimes much later, with a report
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which indicates that a number of violations wereeration during the inspection is needed to help solve
found. the problem.

(2) Many times the team includes alleged viola- (1) The special inspection team leader should

tions in special inspection reports when there is insuﬁ'mmediately notify the appropriate FSDO principal

ficient evidence included with the reports to prove thg,snector of any suspected violations found during the
violations. inspection. From that point on, the principal inspector

enforcement action, especially one with any ) o
complexity, is to have one inspector investigate the (2) Before the inspection is completed, or at

violation and another to write the report. It is impos_least before the inspection report is written, the team

sible to assure a 100% transfer of technical informd€ader or the principal inspector should read and
tion from the investigating inspector to the reporting2nalyze the regulations involved and write a prelimi-
inspector. Therefore, the quality, timeliness, and'’y Summary of Facts on each section of 14 CFR
overall effectiveness of the EIR is significantly dimin-P€liéved violated and assure that there is sufficient
ished. It has been proposed that the members of tig¥idence available to prove every word of it, in accor-
inspection team who find the violations be responsibidance with the instructions in this chapter.

for writing the report. i .
(3) Whoever writes the preliminary Summary

B. Solving the ProblemsSince the crux of the of Facts should test the Summary of Facts and
problem appears to be the hand-off of informatiorsupporting evidence with the other inspector before
from the investigating inspector to the reportingciting the occurrence as a violation in the inspection
inspector, it appears that better coordination and coopeport.
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